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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisons published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 18 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act (21 U.S.C. 451 et 
seq.), and the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 21,183) 


In re MOSER FARMS Dairy, INC. AMA Docket No. M 1-5. Decided 
January 18, 1982. 


Petition for relief, denied—Two amendments, dismissed 


Where the petitioner failed to establish the Order provisions of the New England Milk Mar- 
keting Order No. 1, or the action taken by the Market Administrator in administer- 
ing these provisions, were not in accordance with the law, the relief requested by pe- 
titioner is denied, and the petition and two amendments are dismissed. 


John A. Campbell, Administrative Law Judge. 
Mac D. Levin, Hackensack, N.J., for petitioner. 
Alexandra Maravel, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an initial decision and or- 
der filed by Chief Administrative Law Judge John A. Campbell on Sep- 
tember 4, 1981, under the Agricultural Marketing Agreement Act of 
1937, as amended. Final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated to 
the Judicial Officer (7 C.F.R.§ 2.35).* 

Petitioner contends that Chief Judge Camphell was biased, but noth- 
ing in the record or any of his decisions supports that charge. Upon a 
careful consideration of the record in this case, the initial decision, 
which is set forth in the appendix, is adopted as the final decision herein. 
The order set forth below is taken from the order in the initial decision. 


ORDER 


The relief requested by petitioner is denied, and the petition and two 
amendments are dismissed. 


*The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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APPENDIX 


CHIEF ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15 (A) ) of the Agricultural Mar- 
keting Agreement Act of 1937, as amended (7 U.S.C. 608c (15) (A) ), 
hereinafter referred to as the “Act,” instituted by the petitioner, Moser 
Farms Dairy, Inc., a handler subject to Order No. 1 (7 CFR Part 1001), 
hereinafter referred to as the “Order,” which regulates the handling of 
milk in the New England marketing area. 

In its initial petition, filed February 27, 1979, petitioner contested a 
billing of $4,627.75 imposed by the Market Administrator for the Order 
for butterfat overages occurring in the months of May and June 1978. In 
its initial answer, respondent stated that the contested billing had been 
cancelled and had been superseded by a billing of $2,171.32 for the same 
type of obligations for May and June of 1978. 

In its first amended petition, filed June 21, 1979, petitioner asked for 
a refund of $474.19 for March 1977 and $1,295.00 for April 1978 plus 
interest. No reasons for requesting refunds were given other than refer- 
ring to the first petition. 

In its second amended petition, filed February 26, 1980, petitioner 
challenged charges imposed by the Market Administrator for the 
months of February and August 1977 and January, March, April and 
May 1979 for excess (Class I) shrinkages of butterfat. In its answer to 
the second amended petition, respondent raised an affirmative defense 
that the claims for refund with respect to February and August 1977 
were foreclosed, because they had not been raised, as required by the Or- 
der, within two years of the payment of such money by the petitioner. (7 
CFR 1000.6 (d) (2), 1001.1). 

Hearings on this matter were held in Hartford, Connecticut on March 
18-21, 1980, and January 13-15, 1981. Mac D. Levin of Hackensack, 
New Jersey represented the petitioner. Alexandra Maravel, Office of the 
General Counsel, Luited States Department of Agriculture, represented 
respondent. At the close of the hearing the time was fixed for the filing 
of briefs. 


CONCLUSIONS 
Adoption of Respondent’s Proposed Findings of Fact and Conclusions 
The courts have uniformly held that in a proceeding instituted pursu- 
ant to 8c (15) (A) of the Act (7 USC 608c (15) ), the petitioner has the 


burden of proving that an order, or any provision of an order, or any ob- 
ligation imposed in connection with such order, “is not in accordance 





MOSER FARMS DAIRY, INC. 9 
Cite as 41 A.D.7 


with law” See: Boonville Farms Cooperative, Inc. v. Freeman, 358 F.2d 
681, 682 (CA 2, 1966); Lewes Dairy, Inc., et al. v. Freeman, 401 F.2d 
308, 316 (CA 3, 1968), cert. den. 394 U.S. 929. 

As noted earlier, petitioner filed a petition and two later amendments 
challenging the market administrator’s application of the order provi- 
sions which resulted in the imposition of monetary obligations upon pe- 
titioner for ten specific months during the years 1977 through 1979. 
The initial petition complained that “Petitioner was unjustly and/or im- 
properly charged by the Market Administrator of Order #1 (Part 1001), 
for the months of May and June 1978.” The petition: declares that “no 
overages existed” during the two months; speaks of “butterfat tests of 
Petitioners products;” and asks the Secretary to set aside the “unjusti- 
fied reclassifications . . . and the obligation imposed.” An amended peti- 
tion filed on June 21, 1979, complains of charges for two additional 
months. The second amended petition filed on February 26, 1980, com- 
plains of an excess shrinkage charge on butterfat during a six month pe- 
riod‘. The total amount in controversy amounts to approximately 
$4,400.51. 

Because there is no basis in the record to support petitioner’s allega- 
tion of “unjustified reclassifications” by the Market Administrator 
(Agency appointed by the Secretary to administer the provisions of the 
Order) or petitioner’s claims for refund, the petition must be dismissed. 

The hearing record is voluminous. It contains a wealth of information 
about butterfat tests and sampling procedures. Various state regulations 
were examined, as well as various guidelines to assure proper sampling 
and accurate fat tests. Inquiry ranged from the effects of mastitic milk 
(Record 331-334) to a truck breakdown (Record 559) on butterfat tests 
and samples. At no point in the presentation of petitioner’s case was this 


1. Aside from the merits of this proceeding, it appears that claims for refund for the 
months of February and August 1977 are foreclosed by virtue of Sections 1000.6, 1001.1 
of the Order. (7 CFR 1000.6, 1001.1). See: Lawson Milk Company v. Freeman, 358 F.2d 
647 (CA6, 1966). 


Section 1000.6 reads in part as follows: 


§ 1000.6 Termination of obligations. 


The provisions of this section shall apply to any obligation under the order for the pay- 
ment of money: 


KR RR 2 RR 


(d) Unless the handler files a petition pursuant to section 8c (15) (A) of the Act and the 
applicable rules and regulations (7 CFR 900.50 et seq.) within the applicable 2-year period 
indicated below, the obligation of the market administrator: 


& 28-22 ®B 2 2 


(2) To refund any payment made by a handler (including a deduction or offset by the 
market administrator) shall terminate 2 years after the end of the month during which 
payment was made by the handler. 
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general testimony connected to the allegations raised in the pleadings 
(See: e.g. Record 587, 813" - 816"). 

At one point in the hearing, petitioner sought to inject testimony from 
another hearing transcript, given by witnesses at a rulemaking hearing 
conducted pursuant to 8c (3) and (4) of the Act (7 USC 608c (3), (4) ). The 
testimony related to proposals sponsored by petitioner at a rulemaking 
hearing to amend the Order, which proceeding is presently before the 
Secretary for decision. In view of the distinctions between formal rule- 
making proceedings on the one hand, and judicial proceedings on the 
other, the absence of opportunity to cross examine, etc., the testimony 
was excluded.” (Record pp. 956-963, 1329, 1334-1337). 

In short, petitioner’s case was like a sandstorm, with facts, figures, 
speculation, and arguments whirling unpredictably, and settling at no 
particular place. Petitioner did not sustain its burden of proof. 

It was not until respondent presented its case, beginning at page 1021 
of the record, that the matters at issue in this proceeding were fully ex- 
plained and some of the general testimony previously offered was then 
related to the specific issues involved in this case. Exhibits and testi- 
mony were offered explaining the bases of the Market Administrator’s 
actions which led to his findings of overages and excess shrinkage at pe- 
titioner’s plant and the reclassification charges. No meaningful rebuttal 
was offered by petitioner (Record pp. 1327-1337). 

Review of the actions of the Market Administrator, as disclosed in the 
record, reveals no infirmity. His actions were in accordance with law, as 
are the provisions of the Order, which warranted his actions. According- 
ly, the proposed findings and conclusions submitted by respondent, 
which are supported by the record evidence, are hereby adopted as my 
findings and conclusions and are incorporated herein as Appendix A of 
this decision.* 


2. Petitioner also takes exception in its brief, to a ruling denying the receipt in evidence 
of four exhibits (p. 20-23) offered during the hearing. The exhibits were again reviewed in 
the light of the record evidence, and again I find no probative value in the exhibits. How- 
ever, the comments and arguments concerning the exhibits are preserved in the hearing 
transcript (Record 905 II-921) and the exhibits accompany the record, for scrutiny by 
higher reviewing authorities. 

3. Reference to transcript page numbers 817-818, 820, 821, 827, 830-32, 837-842, 
841, 844, 837, 842-44) appearing in Findings 11, 11a, 12, and 13, refer to pages contained 
in volume 5 of the transcript of the hearing. See Certification of Transcript, filed Septem- 
ber 1, 1981. 
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APPENDIX A 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Moser Farms Dairy, Inc. of Ellington, Connecticut is 
and was a handler regulated under the Order at all times material to this 
proceeding. (Original Petition, § 1 and 2). 

2. Petitioner has been operating under federal milk marketing regula- 
tion since the promulgation of the Connecticut Order (Order No. 15) in 
1959. (Original Petition, § 2). 

3. In 1976 the Connecticut Order was merged with the Boston Re- 
gional Order, which had been promulgated in 1964, becoming known as 
the New England Order which is the Order at issue in this proceeding. 
(Record at 253-54). 

4. Under the Order separate and detailed accounting is required for 
skim milk and butterfat which latter component of milk is by far the 
more valuable of the two. (7 CFR 1001.30, .33, .40-.43, .48, .60 (c), 
Record at 262A). The Order provides for the separate classification and 
pricing of these two components of fluid milk depending on the use to 
which the handler puts each of them. (7 CFR 1001.40, .43-.48, .60). The 
Order also charges the handler for overages and shrinkages of Class I 
and Class II butterfat and skim milk (7 CFR 1001.40 (a), (b) (8), .60 (c) ). 

5. An overage occurs when a handler reports that he has utilized more 
butterfat or skim milk than he reported having received from producers. 
(7 CFR 1001.60 (c), Record at 259, 263-64) Conversely, a shrinkage oc- 
curs when the quantities utilized amount to less than the quantities re- 
ceived. (Record at 261-62, 266). 

6. All forty-seven existing federal milk orders require separate ac- 
counting by handlers for skim milk and butterfat. (Record at 262A). 

7. Handlers are required to report to the Market Administrator the 
quantities in pounds of all the skim milk and butterfat they had in in- 
ventory at the beginning of each month and that they received from pro- 
ducers during each month and the quantities in pounds of all skim milk 
and butterfat they sold during the month and had left in inventory at 
the end of the month. (7 CFR 1001.30, Petitioner’s Exhibit No. 18). They 
are also required to report separately the amounts of overage and 
shrinkage of butterfat and skim milk calculated by comparing such fig- 
ures on receipts and utilization. (Record at 1025, Petitioner’s Exhibit No. 
18). 

8. The Market Administrator of the Order is required to verify 
through examination of the handlers’ records that the quantities of skim 
milk and butterfat reported by handlers are accurate. (7 CFR 
1000.3 (c) (1), .5 (a) (1), 1001.77). The Market Administrator verifies the 
reported quantities by checking the records the handler maintains of the 
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pounds of raw or finished milk products received, disposed and in inven- 
tory, together with the records the handler maintains of the results of 
tests conducted of these items to determine the percentage of butterfat 
each contains. (Record at 260, 269, 282-83, 1027). The quantity of but- 
terfat is calculated by multiplying the percentage of butterfat which the 
tests show by the volume figures expressed in pounds. The quantity of 
skim milk is that which remains. (Record at 258, 261, 268-269, 1027). 

9. In the New England Marketing area handlers pay producers for 
milk received on the basis of butterfat tests which are regulated by each 
state. (Record at 270-71, Respondent’s Exhibits Nos. 1-5). The butterfat 
tests of incoming milk are made on samples taken from farm bulk tanks 
at the time milk is picked up by state-licensed haulers employed by the 
handlers directly or indirectly through their hauling contractor. (Record 
at 320, 327, Respondent’s Exhibit No. 3) Handlers must report to the 
Market Administrator the daily and monthly average butterfat test of 
milk received from producers. (7 CFR 1001.32 (c) ). They must also re- 
port to the producers themselves the monthly average butterfat test of 
each producer’s deliveries to the handler. (7 CFR 1001.33) 

10. To verify the accuracy of the reported quantities of skim milk and 
butterfat disposed of during the month or held in inventory at the end of 
the month, which figures are used in the classification, assignment and 
pricing of milk required by the Order, the Market Administrator re- 
quires that handlers maintain separate test records of the butterfat con- 
tent of finished products and inventory. (Record at 267-71, 283, 285; 7 
CFR 1000.3 (c) (7), .5 (a) (1), 1001.1) The Market Administrator checks 
the state-required test records to verify the accuracy of the reported 
quantities of skim milk and butterfat a handler receives from producers 
during a month. (Record at 270-71, 282-83) On the disposition and in- 
ventory side there are no state-mandated tests, and the Market Adminis- 
trator judges the accuracy of the reported figures on a case by case 
evaluation of the handlers’ disposition testing records. (Record at 271, 
283, 1023). Complete verification of the handler report includes check- 
ing many other handler records in addition to butterfat testing records. 
(Record at 1022) 

11. Butterfat testing results may vary from the theoretical true but- 
terfat content being tested as a result of various conditions such as im- 
proper agitation in the farm bulk tank at the time of sampling which af- 
fect the representativeness of the milk sample. (Record at 319-20, 
325-26) These conditions and the resulting variations in the test may be 
minimized, controlled and corrected by the hauler — sampler at the farm 
bulk tank. (Record at 320, 327-28, 582, Petitioner’s Exhibits Nos. 8, 11, 
24) Procedures exist and are required of hauler-samplers which prevent 
unrepresentative milk samples from being tested and used for measure- 
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ment purposes. (Record at 328-29, 336; Respondent’s Exhibits Nos. 1-5) 
The butterfat content of a dairy herd’s production varies minimally from 
day to day with natural variables that may exist such as feed, time of 
milking and health. (Petitioner’s Exhibit No. 11, Record at 817-18) The 
sampling and testing procedures currently accepted and used in the New 
England Marketing area (as well as nationally) on receipts for producer 
payment and on dispositions for federal accounting purposes, are based 
on scientific and statistical analyses which have shown the following: 


a. random samples from a given herd when tested have an 
equal chance of yielding a butterfat figure which is higher 
or a figure which is lower than the actual butterfat produc- 
tion of that herd during the month. (Record at 820). This 
means that one-half of the samples tested will yield higher 
butterfat figures than the theoretical, true figure of that 
herd’s butterfat production that month and one-half will 
yield lower figures. (Record at 821) 


b. random samples (one or two depending on number of 
pick-ups) drawn during each of three ten day periods in a 
month, when tested and the results averaged together, 
give an accurate measurement of a herd’s total butterfat 
production including all the day to day variations in but- 
terfat level, both up and down, which occur. (Record at 
616-19, Respondent’s Exhibit No. 7, 10). 


c. The average of the results of tests of three or six 
monthly random samples (depending on the number of 
pick-ups) gives a figure for total butterfat production 
which will be within + .001 of the actual butterfat produc- 
tion (which quantity is being measured) ninety times out of 
one hundred (Record at 622-23). 


d. If a handler tested all the milk received each day per 
producer and averaged either the resulting fifteen or thir- 
ty test figures (depending on the number of pick-ups) it 
would give the handler the most accurate measurement of 
each producer’s herd’s butterfat production which the han- 
dler received, but it would take quite a number of tests 
above the state-required three or six to raise the confi- 
dence level (probability that the average test figure hits 
the actual quantity being measured) significantly above 
ninety percent. (Record at 623-24) 


12. The Market Administrator provides reference samples to insure 
the constancy of correct calibration of the electronic butterfat testing 
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machines which are used by the non-profit, testing service laboratory 
employed by petitioner and other handlers to test receipts from produc- 
ers for payment purposes. (Record at 827) In addition the Market Ad- 
ministrator submits samples, whose values are known only by his staff, 
to the commercial testing laboratory to check the accuracy of the elec- 
tronic equipment. (Record at 828) The Market Administrator also peri- 
odically conducts testing of samples of milk from producers who do not 
belong to cooperatives to compare with and thus verify the accuracy of 
the electronic testing system employed by the handlers to pay producers. 
(Record at 830-32 and 837-342, Respondent’s Exhibit Nos. 11 and 12) 

The Market Administrator periodically conducts programs to educate 
haulers in correct sampling techniques and analyzes and corrects specif- 
ic sampling problems which are identified through the non-member pro- 
ducer verification testing program. (Record at 841, 844; Petitioner’s Ex- 
hibit No. 8) 

13. The Market Administrator’s verification of the petitioner’s non- 
member producers indicated that in June 1978 the handler’s test and the 
Market Administrator’s tests of receipts were in perfect agreement indi- 
cating accurate testing and measurement on the petitioner’s part. (Rec- 
ord at 837 ,842-44) 

14. The Market Administrator has no direct involvement in any han- 
dler’s testing of the butterfat content of dispositions and inventory. In 
the case of all handlers in the marketing area except petitioner, their re- 
ports of quantities of butterfat and skim milk in dispositions and inven- 
tory were and are based on a single set of test records. (Record at 
1053-54) The Market Administrator’s verification by audit of the peti- 
tioner’s disposition test records indicated the following about the peti- 
tioner’s testing of its disposition and inventory through the month of 
June 1978: 


a. For several years petitioner had been using the services 
of Northeast Laboratories, Inc. (hereinafter “Northeast”), 
to test the butterfat content of its outgoing, packaged 
homogenized and lowfat milk products and used the tests 
for reporting purposes. Under this procedure, after milk 
was received at the plant and standardized, samples of 
each product were taken at intervals during each process- 
ing day. Each day’s samples of each product were mixed in 
separate product sample containers. At the end of each day 
a sample of each aggregate was taken and stored in an- 
other container. At the end of ten days the two aggregates 
of the daily samples of homogenized and lowfat milk were 
shipped to Northeast to be tested. Northeast used a testing 
procedure known as the Babcock method. These ten day 
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composite samples were sent three times each month. The 
resulting three butterfat test results were averaged to 
reach a single figure for average butterfat content of all 
milk disposed of during the month and all milk left in in- 
ventory at the end of the month. (Record at 1031-33) 


b. In April 1978 petitioner began testing its outgoing milk 
by two other procedures in addition to the one described in 
subparagraph (a) above. Petitioner began to keep parallel 
sets of records of butterfat test figures. After milk was re- 
ceived into the plant, an electronic device known as a Milk- 
O-Tester tested the butterfat content of the packaged fluid 
milk products. Also, from the containers of each day’s sam- 
ples of lowfat and homogenized milk described in the pre- 
ceding paragraph, a portion was drawn off and tested by 
the Babcock method that day by a laboratory set up by pe- 
titioner within its plant. From the remainder of the daily 
composite containers, samples were taken and added to the 
ten-day composite sample containers which were sent to 
Northeast for testing as usual. (Record at 1031-33, 1034) 


c. Until and including April 1978, for purposes of report- 
ing skim milk and butterfat quantities to the Market Ad- 


ministrator, the petitioner regularly reported the butterfat 
content of its packaged homogenized and lowfat milk dis- 
positions and inventory based on the average of the results 
of the tests conducted by Northeast. The tests by the Milk- 
O-Tester were not used for reporting purposes in any 
month. (Record at 1031) 


d. For May 1978 petitioner reported the quantity of but- 
terfat and skim milk in its lowfat milk based on the simple 
average of the three Northeast tests for lowfat milk pro- 
duced that month. It reported the butterfat and skim milk 
content of its homogenized milk produced that month 
based on a simple average of petitioner’s own daily Bab- 
cock test of that product. (Record at 1051) 


e. For June 1978, petitioner reported the quantity of but- 
terfat and skim milk in both its homogenized and lowfat 
milk based on a simple average of petitioner’s own daily 
Babcock tests of those products. (Record at 1057) 


15. Upon initial audit of the petitioner’s reports and records for May 
and June 1978 the Market Administrator revised petitioner’s May 1978 
report so that the quantities of skim milk and butterfat in lowfat milk 
were based on petitioner’s own daily tests as the quantities in homog- 
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enized milk already rested on such basis. (Record at 1052-53) The re- 
porting basis for June remained unchanged. (Record at 1058) The Mar- 
ket Administrator was advised by petitioner that petitioner intended to 
switch from using Northeast to testing its dispositions and inventory in 
its.own lab. (Record at 1052, 1058) The Market Administrator advised 
the petitioner that switching to a different testing procedure and report- 
ing basis was acceptable for the purpose of verification of federal re- 
ports, but that the use petitioner had made of the two different sets of 
test records in reporting for May 1978 would not be acceptable for any 
month. (Record at 1054) The Market Administrator advised petitioner 
that it would have to pick one consistent testing basis in advance of 
knowledge of the results of the tests for use in reporting to the Market 
Administrator and proving the accuracy of such reports with underlying 
records. (Record at 1054) The Market Administrator thus chose peti- 
tioner’s own test as the basis to verify the accuracy of the reports for 
both May and June 1978. (Record at 1057-58) 

16. An audit of petitioner’s records by the Market Administrator’s of- 
fice for the months of July-September 1978 revealed that petitioner had 
reverted from the test basis used in May and June for reporting quanti- 
ties of butterfat and skim milk to the prior test basis for reporting quan- 
tities of butterfat and skim milk, thereby avoiding large overage charges 
for the months of July and August 1978. The Market Administrator 
then requested that the petitioner choose one test basis for reporting 
butterfat for the months of May through September 1978 for the pur- 
pose of audit adjustment, Upon the petitioner’s failure over a period of 
several months to specify a single basis, the Market Administrator chose 
the test basis most often used by petitioner and issued audit adjustments 
on January 29, 1979, for the months of May and June 1978. These were 
based on the applicable test figures of Northeast during the months in 
question. Northeast’s figures were chosen as May and June 1978 had 
been the only months up until the time of the adjustment that the peti- 
tioner had not reported using Northeast’s figures. The January 29, 1979 
adjustments resulted in a butterfat overage of 2,737 pounds for the 
month of May 1978 at a consequent charge to the petitioner of 
$3,500.16. For the month of June 1978 the adjustment yielded a butter- 
fat overage of 882 pounds and a consequent charge to the petitioner of 
$1,127.59. (Record at 1058-59, 1063-64; Respondent’s Exhibits No. 18, 
19) 

17. On April 6, 1979, the Market Administrator cancelled the audit 
adjustments of January 29, 1979, for the months of May and June 1978, 
and issued revised supplementary bills for those months. The basis for 
the revised butterfat accounting was a simple average of the test results 
from Northeast and petitioner’s own lab for each month. The revised 
overages were 1,358 pounds and 340 pounds respectively for May and 
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June 1978. The revised charges thereon were $1,736.65 and $434.67 for 
May and June respectively. The total debt of $2,171.32 was due on or be- 
fore April 20, 1979. Petitioner paid this debt plus late payment charges 
which had accrued during the months April-August 1979 on September 
21, 1979. (Record at 1069-70, 1101-02; Respondent’s Exhibits Nos. 
18-21) 

18. Petitioner continued to report its quantities of butterfat and skim 
milk on the basis of the test results of Northeast from September 1978 
until it discontinued use of this lab’s services after June 1979. (Record at 
1065) 

19. For the months May through August 1978, the petitioner’s report- 
ed figures on quantities of butterfat and skim milk in its dispositions 
and inventory were based on the petitioner’s choice of one of two avail- 
able sets of test records after a comparison of the results of each. (Record 
at 1060) The Market Administrator’s refusal to accept figures reported 
on such a basis and his averaging of the two sets of test figures for the 
contested months of May and June 1978 were based on his observation 
that the petitioner had manipulated its double set of test records to re- 
port lesser quantities of butterfat and skim milk in its dispositions so as 
to avoid reporting large overages of butterfat in each month for which 
overages the petitioner would have been liable to the producer-settle- 
ment fund. (7 CFR 1001.60 (c), .71, Record at 1060) For the months May 
through August 1978, petitioner had consistently chosen the lower of 
two available test figures upon which to calculate its dispositions and, 
consequently its overages and shrinkages. (Respondent’s Exhibits Nos. 
15, 16, 17, 20, 21) 

20. By using the lower test figure for each type of product for report- 
ing purposes for May 1978, instead of the Northeast test figures for both 
products, petitioner avoided an increase of 2,754 pounds of butterfat 
disposition and consequent butterfat overage of 2,737 pounds for which 
petitioner would have been liable to the producer-settlement fund for 
$3,500.00. (Respondent’s Exhibit No. 20) 

21. By using its own lab’s lower test figure for each type of product 
for reporting purposes for June 1978, instead of the Northeast figures 
for both products, petitioner avoided an increase of 1,098 pounds of but- 
terfat disposition and consequent butterfat overage of 882 pounds for 
which petitioner would have been liable to the producer-settlement fund 
for $1,127.59. (Respondent’s Exhibit No. 21) 

22. By using the lower Northeast test figures for each type of product 
for reporting purposes for the month of July 1978, instead of its own 
lab’s higher test figures, petitioner avoided an increase in butterfat dis- 
position of 2,951 pounds and consequent butterfat overage of 1,369 
pounds for which the petitioner would have been liable to the producer- 
settlement fund for $1,766.28. (Respondent’s Exhibit No. 15) 





18 AGRICULTURAL MARKETING ACT OF 1937 
Citeas 41 A.D. 7 


23. By using the lower Northeast test figures for each type of product 
for reporting purposes for the month of August 1978, instead of its own 
lab’s higher test figures, petitioner avoided an increase of 4,383 pounds 
of butterfat disposition and consequent butterfat overage of 4,047 
pounds for which petitioner would have been liable to the producer-set- 
tlement fund for $5,628.97. (Respondent’s Exhibit No. 16) 

24. The Market Administrator’s action in averaging the two available 
sets of testing figures for May and June 1978 and billing the petitioner 
according to the results avoided the bias injected by petitioner’s constant 
choice of the lower test figure and yielded a more accurate figure for the 
quantities of butterfat and skim milk disposed by the petitioner. (Record 
at 1089-90, 1118) 

25. The Market Administrator did not average the two sets of test 
figures for July and August, because from July 1978 through June 1979 
petitioner consistently reported quantities of butterfat and skim milk in 
its dispositions solely on the basis of the Northeast test figures. After 
August 1978 this consistent reporting basis indicated to the Market Ad- 
ministrator that petitioner was no longer manipulating two sets of test 
figures to avoid liabilities to the producer-settlement fund. (Record at 
1054, 1059, 1064; See p. 34 infra, n.1) 

26. For the month of April 1978, the billing for which is challenged 
by the petitioner in this proceeding (First Amended Petition, § 1), the 
petitioner originally reported a total butterfat overage of 5,206 pounds. 
Petitioner later submitted an amended report for April 1978 which re- 
ported a butterfat overage of 561 pounds. The basis for the original re- 
port of the quantities of butterfat in dispositions of homogenized and 
lowfat milk was the test figure of Northeast Laboratories. The amended 
report was based on a weighted average of the daily Babcock butterfat 
tests of petitioner’s in-plant lab during the period April 6-13, the only 
days in which petitioner’s own test figures were available. Petitioner’s 
stated reason for substituting test figures was a faulty standardizing ma- 
chine which, until it was repaired or replaced on April 26, 1978, was, ac- 
cording to the Petitioner, processing milk with widely fluctuating but- 
terfat content. Petitioner contended that the high butterfat test figure 
from Northeast was unfairly unrepresentative of the finished, packaged 
products disposed of by petitioner. The Market Administrator allowed 
an amendment on this basis, and verified petitioner's amended report 
using a weighted average of the petitioner’s six available daily tests, but 
in the absence of any representative tests for the petitioner’s packaged 
products after April 26 when the mechanical difficulties ceased, the 
Market Administrator applied the Connecticut State minimum butter- 
fat figures of 3.25% and .05% for homogenized and lowfat milk respec- 
tively for the period of April 27-30. As a result the butterfat overage 
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was adjusted on audit down to 1,028 pounds for which a bill of 
$1,295.00 was issued on July 28, 1978. Petitioner paid this bill. (Record 
at 1034-38, 1041, 1043; Respondent’s Exhibits Nos. 13, 14 (D) ) 

27. The use of the simple average of the petitioner’s own Babcock 
tests for April 6-13 and the Northeast tests for the month of April 
would have increased the amended report butterfat tests of homoge- 
nized and lowfat milk by 0.03% and 0.104% respectively, and would 
have increased the petitioner’s amended report butterfat overage of 561 
pounds to 3,302 pounds at a charge of $4,159.63 to petitioner. The Mar- 
ket Administrator did not average the Northeast test results in with the 
other test figures for April 1978 as he accepted the petitioner’s claim 
that the Northeast tests were not representative due to plant malfunc- 
tions during that month and were, therefore, an inaccurate method to 
verify the reported quantities of butterfat and skim milk in dispositions 
that month. (Record at 1041, Respondent’s Exhibit No. 13) 

28. For the month of March 1977, the billing for which was chal- 
lenged by petitioner in this proceeding (First Amended Petition, J 1), 
the petitioner reported a total butterfat shrinkage of 233 pounds. (Re- 
spondent’s Exhibit No. 23, Record at 1105) The Market Administrator's 
office subsequently audited petitioner’s accounts. The auditors dis- 
covered the following facts which had contributed to the reduction and 
under-reporting of butterfat dispositions by petitioner that month: Dis- 
crepancies between the petitioner’s inventory records and the reported 
inventory figures, and estimations of the butterfat in bulk cream sold by 
petitioner which were lower than the quantities of butterfact actually 
billed to or paid for by customers. (Records at 1106-09) The total 
amount of butterfat which petitioner failed to report was 1,650 pounds. 
(Record at 1107) An audit adjustment bill for $1,877.02 of which 
$1,840.95 was owed for the butterfat overage found in the audit, was is- 
sued on October 27, 1977. (Respondent’s Exhibits Nos. 22, 23) 

29. Subsequent to receipt of the bill issued on October 27, 1977, peti- 
tioner requested that it be allowed to revise its end-of-month inventory 
amount for the purpose of accounting for butterfat and skim milk in its 
plant during March 1977. Petitioner alleged that lack of an adequate 
system for actually, physically measuring the volume of bulk inventory 
in its holding tanks on the last day of the month of March 1977 led to in- 
correct, estimated inventory figures. The petitioner’s request would 
have reduced the butterfat overage by 1,126 pounds to 524 pounds at a 
total value of $584.64. The Market Administrator subsequently allowed 
petitioner to combine the months of March and April 1977 for the pur- 
pose of butterfat accounting to eliminate any effect that an allegedly in- 
adequate inventory measurement for March 31, 1977 might have on the 
petitioner’s accounts. The Market Administrator accepted closing inven- 
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tory for the two-month period ending on April 30, 1977. By combining 
the two months a net butterfat overage of 425 pounds resulted. For ad- 
ministrative convenience this overage was allocated entirely to March. 
An audit adjustment reflecting this allocation and charge of $474.18 for 
425 pounds was issued on February 27, 1978. Petitioner paid this 
amount. (Record at 1109-13, Respondent’s Exhibit No. 22) 

30. For the month of January 1979, the billing for which is chal- 
lenged by the petitioner (Second Amended Petition, Js 2, 5), petitioner 
reported a Class I shrinkage of 1,353 pounds of butterfat. On audit the 
Market Administrator discovered from petitioner’s records that peti- 
tioner had underreported its receipts of butterfat by 3,674 pounds. Con- 
sequent revision of the report by the Market Administrator increased 
the Class I shrinkage from 1,353 to 5,027 pounds with an additional 
charge to the petitioner of $98.17 (Respondent’s Exhibits Nos. 24, 
25 (D); Record at 1119, 1121-22, 1125) 

31. For the month of March 1979, the billing for which is challenged 
by petitioner (Second Amended Petition, Js 2, 5), petitioner reported no 
Class I shrinkage. Upon audit the Market Administrator discovered 
from petitioner’s records that petitioner had underreported its Class I 
shrinkage of butterfat by 1,235 pounds. Consequent revision of the 
report by the Market Administrator included the Class I shrinkage of 
1,235 pounds of butterfat with an additional charge to the petitioner of 
$34.85. (Respondent’s Exhibits Nos. 24, 26 (D), (F); Record at 1129-34) 

32. For the month of April 1979, the billing for which is challenged 
by petitioner (Second Amended Petition, Js 2, 5), petitioner reported a 
Class I shrinkage of 2,084 pounds of butterfat. On audit the Market Ad- 
ministrator discovered from petitioner’s records that petitioner had 
underreported its Class I butterfat shrinkage by 775 pounds. Conse- 
quent revision of the report by the Market Administrator increased the 
Class I butterfat shrinkage from 2,084 to 2,859 pounds with an addi- 
tional charge to the petitioner of $21.64. (Respondent’s Exhibits Nos. 
24, 27; Record at 1135-41) 

33. For the month of May 1979, the billing for which is challenged by 
petitioner (Second Amended Petition, Js 2, 5), petitioner reported a 
Class I shrinkage of 2,208 pounds of butterfat. On audit the Market Ad- 
ministrator discovered from petitioner’s records that the Class I butter- 
fat shrinkage had been underreported by 3,052 pounds. Consequent 
revision of the report by the Market Administrator increased the Class I 
butterfat shrinkage accordingly from 2,208 to 5,260 pounds with an ad- 
ditional charge to the petitioner of $87.04 (Respondent’s Exhibits Nos. 
24, 28; Record at 1141-43). 
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PROPOSED CONCLUSIONS 


I. Order provisions which require handlers to account for but- 
terfat and skim milk separately and to pay for overages and 
shrinkages of butterfat and skim milk at applicable class 
prices are in accordance with law. 


A. The challenged order p: ovisions are authorized by the Act. 

The standard for review of the petitioner’s challenge to the Order is 
whether or not the provisions at issue are “in accordance with law.” (7 
U.S.C. 608c (15) (A) ) It is the petitioner’s burden to prove how the Order 
or its provisions are not in accordance with law. In re Schepp’s Dairy, 
Inc., 35 Agr. Dec. 1477, 1497-98 (1976) ) 

Petitioner claims that the order provisions‘on butterfat and skim milk 
accounting, overages and shrinkages are not in accordance with law, be- 
cause they are not consistent with the statutory intent manifest in the 
Act and because the Act does not specifically mention and authorize 
such provisions in milk marketing orders. (Petitioner's Brief at 4) 

Separate accounting for butterfat and skim milk means that handlers 
must keep separate records of receipts and utilization of these two com- 
ponents of milk and must report them separately and that the Market 
Administrator must classify utilization, assign receipts to utilization 
classes and price utilization classes of each component separately accord- 
ing to the Order. (7 CFR 1001.40-.50, .60-.61) An overage charge is in- 
curred in cases where a handler reports dispositions of more butterfat 
and/or skim milk than it reports having received. (7 CFR 1001.60 (c), 
Record at 259) In cases where handlers report dispositions of less skim 
milk or butterfat than they received, they must pay for this manufactur- 
ing “shrinkage” use of the producers’ milk. (7 CFR 1001.40 (a), (b) (8) ) 
The price of this type of use loss depends on whether the use is within 
normal, expected limits of manufacturing use loss which have been es- 
tablished or whether the manufacturing use loss exceeds the expected 
amount. (7 CFR 1001.40 (a), (b) (8); Record at 261-62, 266, 304) 

The fact that the Act is silent as to separate accounting and overage 
and shrinkage charges on butterfat and skim milk does not actually sup- 
port the petitioner’s claim. The Act specifically empowers the Secretary 
of Agriculture to issue marketing orders which contain terms which are 
incidental to the specific terms enumerated in the Act and which are 
necessary to effectuate the other provisions of the order. (7 U.S.C. 
608c (7) (D) ) 

Separate accounting for butterfat and skim milk is necessary to effec- 
tuate and enforce the Act’s system of classification and pricing of milk 
according to its use value and holding handlers accountable for the use 
value of all the milk they handle. (7 U.S.C. 608c (5) (A), (C) ) Separate ac- 
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counting reflects the fact that butterfat is the most valuable component 
of milk to handlers and that handlers have varied and separate uses for 
these two basic components of milk in standardization, fortification and 
reconstitution. (Record at 262A, 29 Fed. Reg. 11218 (1964) ) The uni- 
versal standardization of milk by handlers separates milk into butterfat 
and skim milk and then recombines them at various ratios to make vari- 
ous products with proportions of butterfat which may vary greatly from 
the proportions in milk when it is first received by handlers. (Record at 
vol. 4 “815-16”; vol. 5 846; 1032) Standardization, fortification and 
reconstitution make it possible for handlers to use and dispose of skim 
milk and butterfat separately and variously from the form in which they 
were both received. (29 Fed. Reg. 11218 (1964) ) This means that it is 
possible for understatements of producers’ deliveries of milk containing 
valuable butterfat (overages) or relatively high “disappearances” of skim 
milk or butterfat in the manufacturing process (Class I shrinkage) might 
be obscured by an accounting system which records use only in terms of 
total product volume. (29 Fed. Reg. 11218 (1964), 41 Fed. Reg. 4464 
(1976), Record at 266-67) Therefore, separate accounting of butterfat 
and skim milk in records and reports and separate charges for overages 
and shrinkages are all necessary to assure classification and pricing of 
milk in accordance with its complete and actual use value and to assure 
the integrity of the regulatory program which depends on full account- 
ing by handlers of all milk used each month. 

The Act specifically mandates that orders shall be issued when issu- 
ance will tend to effectuate the declared policy of the Act. (7 U.S.C. 608c 
(4) ) In contrast to petitioner’s misinterpretation of the Act and resulting 
characterization of the intent of the Act as assuring equal costs to han- 
dlers, requiring handler payment only for milk received, and requiring 
payment to producers only up to the value of their milk (Petitioner’s 
Brief at 2), the Act declares its policy as the provision of orderly market- 
ing conditions which are in the best interests of producers and con- 
sumers. (7 U.S.C. 602 (4) emphasis supplied) To this end the Act sets out 
that producers are to be paid a uniform, blend price for their milk re- 
gardless of eventual use, and that handlers must pay for all milk used 
which use value shall apply equally to all handlers. (7 U.S.C. 
608c (5) (A), (B) (i) (ii) emphasis supplied) When looking at the declared 
policy and the specific requirements which the Act sets for marketing 
orders, one sees that petitioner has failed to show that the Order or its 
provisions are not in accordance with the Act. In fact, they are specif- 
ically tailored to effectuate the purpose as well as the use value classi- 
fication requirements of the Act. 

The thrust of petitioner’s argument is that the Order provisions on 
separate accounting and overage and shrinkage charges work to the 
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detriment of petitioner and other handlers and to the benefit of pro- 
ducers. Unfortunately for petitioner, the Act is for the benefit of pro- 
ducers who hold a favored position thereunder. (In re Lamers Dairy, Inc., 
36 Agr. Dec. 265, 288-89 (1977) ) Where the interests of producers and 
handlers clash, the Act throws its weight on the side of the producers to 
resolve the conflict. (In re Lamers Dairy, Inc., Id., citing In re Michaels 
Dairies, Inc., 33 Agr. Dec. 1663, 1709 (1974), affd sub. nom. Michaels 
Dairy v. Butz 34 Agr. Dec. 1319, 1320, 1323, (1973) ) Requiring han- 
dlers to pay for skim milk and/or butterfat they used up in their plants 
during processing and for skim milk and/or butterfat they reported as 
disposed during the month but which they failed to record or report as 
received from producers are both necessary negative incentives to dis- 
courage handlers from keeping inaccurate records of receipts and utiliza- 
tion and from maintaining sloppy manufacturing operations, both of 
which could interfere with the regulatory program to the detriment of 
producers. (Record at 263-67) The overage and shrinkage provisions are 
also necessary to prevent handlers from deriving any economic advan- 
tage over producers which the handlers might gain from underreporting 
receipts and from inaccurate records of plant disposition. /d., 41 Fed. 
Reg. 4464 (1976) ) The full accountability to producers which the chal- 
lenged provisions require of handlers is totally in keeping with the regu- 
latory scheme envisioned and authorized in the Act. 
B. The challenged order provisions are based on record evidence. 

Petitioner claims that the separate accounting and overage and 
shrinkage provisions are unfair, unjust and not in accord with the evi- 
dence of record. In order to sustain its challenge on those grounds, peti- 
tioner must overcome with persuasive argument a strong presumption 
that the Secretary’s issuance of the Order is fully supported by the evi- 
dence of record. (In re Schepp’s Dairy, Inc., 35 Agr. Dec. 1477, 1497 
(1976) ) Petitioner has clearly failed to meet its burden of proof on this 
issue. General allegations that there is no supporting evidence of record 
and general protestations to the effect that the Secretary has chosen the 
wrong approach to accounting in milk regulation (Petitioner’s Brief at 2, 
3) are not sufficient for this purpose. 

This proceeding does not afford petitioner a forum to review questions 
of policy, desirability or effectiveness of order provisions. (In re Schepp’s 
Dairy, Inc., 35 Agr. Dec. 1477, 1495 (1976) citing Jn re Sunny Hill 
Farms Dairy Co., 26 Agr. Dec. 201, 217) The fact that petitioner dis- 
agrees with the Secretary’s exercise of his discretion with respect to 
skim milk and butterfat accounting to effectuate the purposes of the Act 
is irrelevant. Petitioner’s evidence regarding the problem it sees and 
criticisms it levies on the Order’s accounting system as well as the refer- 
ences in the brief to evidence adduced at an amendment hearing in 1980 
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from which a decision has not yet been published, indicate that peti- 
tioner has misconstrued the nature of this (15) (A) proceeding. The ques- 
tion of whether the order provisions are in accordance with law (7 U.S.C. 
608c (4) ) must be answered solely on the basis of evidence proffered at 
the promulgation hearing and not on additional evidence as to the wis- 
dom of the Secretary’s original decision offered by petitioner in a (15) (A) 
proceeding or culled from a later, incomplete rulemaking proceeding. (Jn 
re Lamers Dairy, Inc. 36 Agr. Dec. 265, 272, 280 (1977) ) To allow other- 
wise would be to reopen rather than judge the lawfulness of the promul- 
gation hearing. (In re Andrew W. Leonber 32 Agr. Dec. 763, 792 (1973) ) 

Just for the sake of argument, however, respondent has shown in its 
evidence that petitioner’s criticisms are irrelevant and specious. Any 
problems which the petitioner claims to have encountered with the but- 
terfat testing procedures upon which separate skim milk and butterfat 
accounting rests are either illusory or within the handler’s control. But- 
terfat testing as it now exists in the milk industry has been proven to be 
an accurate means to measure butterfat. (Record at 622-23) If petitioner 
wanted an even more accurate means to measure and control butterfat 
coming into and going out of its plant instead of the currently used three 
or six random sample procedure, there is nothing in the Order to stop 
petitioner from testing its receipts and dispositions every day. (Record 
at 281-82, 623-24) Furthermore, any problems in testing resulting 
from sampling procedures at the farm bulk tank level are wholly within 
the petitioner’s domain to correct and control through supervision of 
samplers and producers to insure that petitioner is getting representa- 
tive samples to test. (Record at 320, 327-28, 582; Petitioner’s Exhibits 
Nos. 8, 11, 24) As the district court stated in rejecting a handler’s claim 
for reimbursement of payments based on butterfat tests made by a mar- 
ket administrator from unagitated and therefore unrepresentative sam- 
ples of the handler’s milk, “no order or regulation by the market admin- 
istrator prevented the plaintiff from installing an agitator in its weigh 
tank or from making tests of its own if it so chose.” (C. J. Weiland and 
Sons Dairy Products Co. v. Wickard, 68 F. Supp. 93, 95 (E.D. WI 1946) ) 
For petitioner to argue in this case that alleged testing problems at the 
farm level which it could control and correct nevertheless make the sepa- 
rate accounting provisions of the Order unfair and a “folly” is ridiculous 
in itself. 

A proper issue for review of an order in a (15)(A) proceeding is 
whether substantial evidence of record in the promulgation hearing sup- 
ports the order and its provisions. In this case, however, petitioner’s con- 
clusory allegation (Petitioner’s Brief at 3, §3) that the 1976 promulga- 
tion record of the Order contained no testimony and the promulgation 
decision gave no consideration to changing the butterfat and skim milk 
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accounting provision which existed under the superseded Connecticut 
order (No. 15) is not a sufficient basis for the Administrative Law Judge 
to analyze and judge the evidence supporting the promulgation of the 
Order. To allow petitioner to meet its burden of proof by merely saying 
that there is no evidence would actually be to ignore the presumption of 
validity which adheres to the Secretary’s decision and to shift the bur- 
den of proof on to the respondent where prior decisions have refused to 
place it. In re The Moore Dairy, Inc., 36 Agr. Dec. 486, 496 (1977); In re 
Schepps Dairy, Inc., 35 Agr. Dec. 1477, 1497 (1976) ) Petitioner has the 
burden to cite to the promulgation hearing record and decision and to 
analyze the evidence and the decisions if it alleges that the order provi- 
sions are not supported by the evidence; to find otherwise would put an 
intolerable burden on the respondent. Un re John Bertovich, 36 Agr. 
Dec. 133, 139-40 (1977) ) 

Only for the sake of argument, since petitioner has failed to meet its 
burden of proof, and without going to the unnecessary and oppressive 
trouble of combing through the promulgation record, respondent main- 
tains that the Order provisions are valid. They were promulgated on the 
basis of record evidence in 1964. In 1976 the Connecticut marketing 
area was merged into the Order. At that time the skim milk and butter- 
fat accounting provisions of the Order which had been promulgated in 
1964 were continued, as were most existing provisions of the Order. (41 
Fed. Reg 4458, 4464 (1976) ) They were found to be appropriate for Con- 
necticut as well as the Boston Regional Marketing area, because the en- 
tire area shared sales, procurement, distribution and other marketing 
characteristics. (41 Fed. Reg. 4456, 4458 (1976) ) The fact that the 1964 
provisions were not repromulgated based on new evidence in 1976 is 
irrelevant as it was unnecessary. On this issue there is a clear analogy to 
the situation and decision in Jn re The Moore Dairy, Inc. (36 Agr. Dec. 
486, 491-93 (1977) ). In that case the petitioner argued that in an 
amendment proceeding which expands a regulated marketing area each 
and every order provision must be rejustified on the basis of new evi- 
dence. (/d.) This argument was rejected and repromulgation of the entire 
order was not required, because to have done so would have been unnec- 
essarily burdensome and would have been in conflict with the presump- 
tion of the validity of the prior promulgation. (/d. at 491-92) 

In the present case skim milk and butterfat accounting is addressed in 
the 1964 promulgation decision and is presumptively based on substan- 
tial record evidence. (29 Fed. Reg. 11218-19 (1964) ) The findings and 
evidence required by section 8 (c) (4) of the Act (7 U.S.C. 608c (4) ) are 
only applicable when the Secretary promulgates an order or changes an 
order, not when he continues in effect a provision that has previously 
been validly promulgated. (in re Oak Tree Farm Dairy, Inc., 38 Agr. Dec. 
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113, 144-45 (1979) ) In 1976 the Secretary declined to change the skim 
milk and butterfat classification and accounting system in effect in the 
Order since 1964. (41 Fed. Reg. 4464 (1976) ) This decision was discre- 
tionary and need not have been premised upon record evidence. (Jn re 
Oak Tree Farm Dairy, Inc., 38 Agr. Dec. 113, 152-53) It is, therefore, 
unnecessary to look for evidence in the 1976 record which supports it. 


II. The Market Administrator has authority to administer, in- 
terpret and apply the Order provisions without promulgat- 
ing rules and regulations through rulemaking proceedings. 


The Order requires that handlers separately report the quantities of 
skim milk and butterfat in receipts and utilization. (7 CFR 1001.30) The 
Order requires that the handlers report to the Market Administrator the 
daily and total pounds of butterfat delivered and its average butterfat 
test. (7 CFR 1001.32 (c) (1) ) The Order requires the handler to report to 
the producer within certain deadlines his average butterfat test for the 
month (7 CFR 1001.33). The Order requires the Market Administrator 
to classify utilization, to assign receipts to utilization and to price utiliza- 
tion classes separately for butterfat and for skim milk. (7 CFR 
110.40-.50, .60-61) The Order requires the Market Administrator to 
verify handler’s reports and payments by examining such handler’s rec- 
ords which specifically establish the quantities of skim milk and butter- 
fat in receipts, utilization and inventory. (7 CFR 1000.3 (7), .5 (a) (1), 
1001.1) The Order requires each handler to keep and make available to 
the Market Administrator all records which the Market Administrator 
finds necessary to verify reports and obligations under the Order (7 CFR 
1000.5 (a) (2) (b), 1001.1). 

Given these Order requirements the Market Administrator has de- 
cided that his duty to verify handler reports and obligations and to clas- 
sify and price skim milk and butterfat according to utilization requires 
that handlers keep and that his employees examine records of butterfat 
testing of receipts and of dispositions. This approach to reporting, veri- 
fication and classification is a reasonable interpretation and application 
of the Order requirements that reported quantities of butterfat and 
skim milk used in the intricate classification and pricing scheme of the 
Order be verified by examining records that specifically establish the 
quantities of butterfat and skim milk in receipts, utilization and disposi- 
tion. It is a reasonable and logical interpretation, because without actual 
tests and results there is no way to accurately measure and therefore “es- 
tablish” the actual quantities of butterfat and skim milk which must be 
reported. Without records of actual measurements accuracy in reporting 
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and verification of reports would be impossible and the entire Order 
scheme of regulation would be a farce. 

Once the Market Administrator has taken the logical approach of look- 
ing at butterfat test records for verification purposes, it is a very small 
step for him to look at the records of the state-mandated tests of receipts 
from producers to verify the quantities of butterfat and skim milk in re- 
ceipts. The Market Administrator does not require that these tests be 
done but the fact that the Order refers to them (7 CFR 1001.32 and .33 
“average butterfat test”) and all states in the area require them make it 
necessary for the Market Administrator to look at the records of such 
tests. 

The Order does not specifically refer to testing of dispositions and the 
states do not require such tests. The Market Administrator’s approach to 
verification of reports of dispositions is to look at whatever test records 
the handlers give him and evaluate the reliability, objectivity and com- 
pleteness of the information in light of the industry-accepted and state- 
approved random sampling and scientific testing procedures to insure 
the accuracy of the information which goes into the reports. His flexibil- 
ity is grounded in the fact that there are various possibilities as to what 
type of records he will encounter in the verification of the reports of dis- 
positions. (Record at 271, 283) For instance, a handler might choose to 
sample and test each and every container of milk he processed to report 
butterfat and skim milk. There is nothing within the Order or the Mar- 
ket Administrator’s interpretation of the Order that would preclude that 
situation from arising. (Record at 281-82) In that situation the Market 
Administrator would look at all the available test records to evaluate the 
accuracy of the report just as in the present case he was obliged to look 
at all the handler’s test records, not just the ones the handler chose to 
use. Basically, the Market Administrator has interpreted the verifica- 
tion requirements as requiring test records, but the application of that 
interpretation is done on a case by case basis. The Market Adminis- 
trator’s analysis of the various records presented by the handlers is 
based on his expertise and his knowledge of the scientific and statistical 
aspects of butterfat testing such as the need for a sample in each of the 
three ten-day periods in a month to get an accurate average butterfat 
test figure. (Respondent’s Exhibit No. 10) Without an objective analysis 
of the reliability of all available records, the verification process would 
be superficial at best. 

It is the duty of the Market Administrator to do whatever is necessary 
to administer the terms and provisions of an Order (7 CFR 1000.3 (c) ). 
There is certainly precedent for allowing Market Administrators to in- 
terpret and apply order provisions in accord with their analysis of the 
evidence available in a given case. In In re John Bertovich (36 Agr. Dec. 
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133, 137 (1977) ), the Market Administrator’s interpretations of the 
undefined order terms “receipt,” “transfer” and “diversion” were seen as 
well within his authority as an official responsible for administering a 
regulatory program. His denial of a producer-handler exemption to the 
petitioner based on his interpretation of the order terms was deemed 
lawful. Ud.) Here as in Bertovich, the Market Administrator issued 
guidelines to the handlers informing them of what was expected. (Rec- 
ord at 285) In the present case the guidelines specifically instructed han- 
dlers that the quantities of butterfat in each item in the report must be 
determined and reported separately. (Record at 285) 

In In re Roy Thompson (37 Agr. Dec. 1156 (1978) ) from an examina- 
tion of petitioner’s records, from the lack of certain records, and from 
other evidence the Market Administrator deduced a false reporting 
scheme in which the report looked normal and the lack of records hid the 
fact that the handler was receiving a lot of butterfat and skim milk pow- 
der he was not reporting for regulatory purposes but which he was using 
to reconstitute milk for cash sales which also were not reported for regu- 
latory purposes. The Market Administrator’s reclassification of some of 
the petitioner’s milk was upheld as reasonable in light of the facts avail- 
able to the Market Administrator on the grounds that the petitioners 
had to furnish sufficient verification that their utilization was as they 
claimed in their report. (/d.) 

In In re Knowltons, Inc. (37 Agr. Dec. 1 (1978) ), the Market Adminis- 
trator lawfully used a conversion factor to classify the amount of Class I 
milk in certain products based on his interpretation of the intent of the 
classification provisions. He had based his interpretation on the evi- 
dence of record in the promulgation proceedings. 

In In re Westmoreland’s Dairy (87 Agr. Dec. 503 (1978) ), the Judicial 
Officer upheld the Market Administrator’s interpretation and applica- 
tion to the petitioner of the late payment provisions of the marketing 
order. His interpretation was sensibly grounded in a reasoned analysis of 
the purpose of the provision as illustrated by the promulgation record. 

In In re Christiana Milk Products Co. (23 Agr. Dec. 167, 172-73 
(1964) ), the Order required the Market Administrator to determine 
what business arrangements constituted a single unit for purposes of the 
order’s definition of a “plant.” There were no rules and regulations as to 
what factors the Market Administrator should or would consider, but 
the Judicial Officer stated that looking at all the facts, the Market Ad- 
ministrator’s decision was not arbitrary, capricious or unreasonable. (/d.) 
(emphasis supplied) 

In none of the above-cited and discussed cases was there a rule or regu- 
lation promulgated by the Market Administrator within which he codi- 
fied his interpretation of the Order and on which he based his actions 
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with respect to the petitioner. In fact, the variety of situations presented 
in these cases demonstrates the impossibility and inadvisability of Mar- 
ket Administrators trying to foresee every single set of circumstances 
that could arise and proceeding with rulemaking to deal with them be- 
fore actual facts demonstrate the precise contours of the situation. In 
cases which deal with the verification of handler’s reports, the records 
that the Market Administrator could deem necessary to verify quanti- 
ties of butterfat and skim milk in dispositions would differ depending on 
the handler’s operations and the individual circumstances. In the pres- 
ent case the Market Administrator could not have been expected to have 
reasonably foreseen this situation involving dual sets of test records, be- 
cause it was a singular case in his experience in the market. (Record at 
1053) 

The Order clearly gives the Market Administrator the discretionary 
power but not the duty to make rules and regulations to effectuate the 
terms of the Order. (7 CFR 1000.3 (b), 1001.1) To force him to promul- 
gate rules and regulations would be to limit severely the Market Admin- 
istrator’s ability to administer the Order most reasonably in accord with 
his expertise and the particular facts of each case before him. In the 
present case as in Thompson, (37 Agr. Dec. 1156) tying the Market Ad- 
ministrator’s hands by requiring rules and regulations to authorize inter- 
pretation and corrective action would be to let unimagined and unfore- 
seen manipulative schemes slip through the regulatory cracks and 
undermine the Order to the detriment of producers who would then 
never see the money to which the Order entitled them. Such a restrictive 
requirement would, in fact, in the present case have thwarted the Mar- 
ket Administrator in the exercise of his duty to verify reports. Even 
though the facts before him indicated that reports were not accurate and 
that the regulatory program was not working properly, he would not 
have been free to reclassify milk (7 CFR 1001.77) or take other actions 
such as adjustment billings necessary to administer the Order in accord- 
ance with its requirements. The very complexity of milk marketing regu- 
lation and the administration of marketing orders necessitates that the 
Market Administrator have the power to apply the Order provisions as 
his expertise dictates in each situation. In the present case his requiring 
butterfat test records to verify reports and his objective analysis of those 
records are reasonable in light of the reporting, classification and veri- 
fication provisions of the Order. 

Finally, petitioner has offered no reason why interpretations and 
applications of Order provisions should be seen as rules within the mean- 
ing of the Administrative Procedure Act (5 U.S.C. 551, 553) requiring 
rulemaking procedures (Cf., Gateway Transportation Co. v. United 
States, 173 F.Supp. 822, 827-28 (W.D. WI 1959) (ICC administrative in- 
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terpretation of the meaning of statutory language on public convenience 
and necessity and its consequent policy based on that interpretation was 
not a rule within the meaning of the Administrative Procedure Act.) ) 


III. Petitioner has not proven that the Market Administrator’s 
actions in charging petitioner for butterfat overages and 
shrinkages in the months in question were arbitrary, capri- 
cious, unreasonable and not in accordance with law. 


In this proceeding petitioner bears the burden of proving that the Mar- 
ket Administrator’s application to the petitioner of the overage and 
shrinkage provisions of the Order are not in accordance with law. (/n re 
Booneville Farm Co-op, Inc., 23 Agr. Dec. 383, 388 (1964), affd, Boone- 
ville Farm Cooperative Inc. v. Freeman, 358 F.2d 681 (2d Cir. 1966); 
Wawa Dairy Farms, Inc. v. Wickard, 56 F.Supp. 67 (E.D. PA 1944), affd 
149 F.2d 860 (3rd Cir. 1945) ) Petitioner must, therefore, show that the 
Market Administrator's actions were arbitrary, capricious and not war- 
ranted in light of the facts available to him (/n re Andrew W. Leonberg, 
32 Agr. Dec. 763, 765 n. 6 (1973) ) The test of the reasonableness of the 
Market Administrator’s interpretation and application of the Order pro- 
visions must reflect the purpose of the Act and the specific provisions at 
issue. (Weissglass Gold Seal Dairy Corp. v. Butz, 369 F.Supp. 632, 636 
(S.D. NY 1973); Dairymen’s League Coop. Assn v. Brannan, 173 F.2d 
57, 66 (2d Cir. 1949) ) 

A. May and June 1978 

Petitioner complains that the Market Administrator arbitrarily ig- 
nored petitioner’s chosen butterfat test records which petitioner used to 
calculate and report the quantities of butterfat and skim milk in disposi- 
tions in May and June 1978. (Petitioner’s Brief at 8) The only evidence 
presented by petitioner that might relate to this allegation is that differ- 
ent butterfat test results will create different amounts of butterfat to be 
accounted for under the Order. This is a fact which does little to help pe- 
titioner’s case. Evidence introduced by respondent during the hearing 
showed that the choice of any one of two available test results will not 
necessarily give an accurate, unbiased measure of the true butterfat con- 
tent of milk. (Record at 1089) In fact, in this case where the petitioner in 
the months in question always chose the lower of two available test fig- 
ures, it was statistically inevitable that on the average the resulting 
choice was negatively biased away from the true butterfat content of the 
milk being measured. (Record at 1089) In simple terms this means that 
the quantity of butterfat which petitioner reported as disposition was 
bound to be and was less than the amount of butterfat petitioner ac- 
tually disposed. This in turn means that through its manipulation of the 
dual test figures the petitioner used a certain amount of butterfat for 
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which it did not have to account to producers as required by the Order. 
This manipulation and biased, inaccurate reporting based on tests most 
favorable to the petitioner thwarted the administration and purpose of 
the overage provision which is intended to protect producers from 
underpayment by handlers who underreport receipts. 

In light of the purpose of the overage provision and the bias injected 
into the accounting by the petitioner’s choice of lower test figures to 
avoid overage charges, the Market Administrator’s actions to avoid the 
bias and insist on accurate reports were most reasonable. As respond- 
ent’s statistical expert testified, averaging the two available test figures 
is a good way to avoid bias and accurately measure the true quantity of 
butterfat. (Record at 1090) In light of this statistical evidence, petitioner 
simply could not and has not shown the Market Administrator or the 
Administrative Law Judge that its chosen basis for reporting butterfat 
and skim milk in the months in question was accurate. There is no way 
to get around the fact that consistently choosing the lower of two avail- 
able tests will inevitably yield a biased, inaccurate result. The Market 
Administrator could not possibly have accepted verification of the re- 
ports on the basis of petitioner’s choice of test records and still have ful- 
filled his duty under the Order to make sure that reports are accurate by 
looking at all relevant records and information and to administer the Or- 
der provisions in light of their purpose. Producers are entitled under the 
Order to be paid via the producer-settlement fund in instances where 
handlers have underreported receipts and reported resulting overages. 
(7 CFR 1001.60 (c) ) If the Market Administrator had not acted as he did 
he would have neglected his responsibility to account to producers for all 
the money to which they are entitled. If the petitioner had been allowed 
to choose the lower, more favorable test figures as a reporting basis and 
thereby avoid overages, the overage provision of the Order would then 
have been meaningless and useless to accomplish its purpose of insuring 
full accountability of handlers to producers. 

This situation is analogous to that in In re Roy Thompson, (37 Agr. 
Dec. 1156), because in both cases on paper the handler’s reported version 
of reality looked acceptable, but on closer inspection of underlying facts 
was actually a fiction which vitiates obligations which the Order im- 
poses. As in Thompson, the Market Administrator looked at all available 
evidence in verifying reports, i.e., both sets of test records, used them to 
verify the reports in the more reasonable manner to achieve an accurate 
report, i.e., averaging them together, and decided that the petitioner 
was obligated to account to the producer-settlement fund. The petitioner 
simply failed to meet its burden of proving the accuracy of its reports to 
the Market Administrator. (Cf. Hogansburg Milk Co. v. Jones, 6 Agr. 
Dec. 1036 (1946) (sustaining Market Administrator’s reclassification of 
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milk, because the handler’s records were not sufficient to prove the re- 
ported utilization) ) The actions of the Market Administrator in this case 
were, therefore, based on sound reasoning, analysis and interpretation 
of the Order provisions.’ 

B. All other months at issue. 

As petitioner does not raise a single argument specifically with refer- 
ence to the other months in controversy in this proceeding, it has not 
met its burden of proof and can not prevail on this issue. (In re Oak Tree 
Farm Dairy, Inc., 38 Agr. Dec. 113, 166-67 (1979), citing In re John 
Bertovich, 36 Agr. Dec. 133, 1389-40 (1977) ) Therefore, the actions of 
the Market Administrator are presumptively in accordance with law. 

Furthermore, from the facts adduced at the hearing it is evident that 
the actions taken by the Market Administrator with respect to April 
1978 and March 1977 were reasonable in light of the specific circum- 
stances which called for specially tailored verification procedures. Peti- 
tioner did not present any evidence to show that the Market Adminis- 
trator’s actions, actually prompted by petitioner’s requests for attention 
to particular problems with verification, were erroneous and unreason- 
able. 

The 1979 reports and bills at issue in this proceeding were included 
solely to illustrate petitioner’s point about the wisdom of the separate 
skim milk and butterfat accounting system employed in the Order. (Peti- 
tioner’s Brief at 2, 5, 9, 10) There is nothing in the record or the peti- 
tioner’s brief to indicate that the audit adjustments pertaining to those 
months were not reasonable based on the Market Administrator’s exam- 
ination of the petitioner’s records. Petitioner can not prevail as to these 
months. 

IV. Conclusion 

Petitioner has failed to establish that the Order provisions or the ac- 

tions taken by the Market Administrator in administering these provi- 
sions which the petitioner has challenged herein are not in accordance 
with law. 
1. The Market Administrator had explained to the petitioner that it could not pick and 
choose between test figures to use the more favorable. It could maintain two sets of tests, 
but would have to pick its reporting set prior to knowledge of the results. (Record at 1054) 
In June 1978 petitioner told the Market Administrator it would use its own lab data from 
then on instead of Northeast’s data but in July and August it switched back to Northeast’s 
data after seeing that its figures were lower. (Record at 1058) After the fact, petitioner 
claimed that the switch in July was unrelated to choosing the lower test figure. The facts in 
evidence as to its consistent choice of the lower set of figures belie this explanation. How- 
ever, the Market Administrator let the reports for July and August stand, as petitioner did 
indeed stick to a single set of records for reporting from July 1978 onward. This consist- 
ency in accounting, the very principle which the Market Administrator had been seeking to 
uphold, undercuts the inference of manipulation and bias which had been previously un- 
avoidable as to the contested months of May and June. 
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(No. 21,184) 


In re M & R TOMATO DISTRIBUTORS, INC. AMA Docket No. F&V 
966-2. Order issued January 12, 1982. 


Interim relief—denied 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DENYING APPLICATION 
FOR INTERIM RELIEF 


Petitioner seeks interim relief from the tomato container weight pro- 
visions of Handling Regulation 966.321 (46 Fed. Reg. 60175-60177), 
which changed the container weight requirement from 30 pounds to 25 
pounds under Marketing Order 966, Tomatoes Grown in Florida (7 
C.F.R. Part 966). The statute authorizes the filing of an administrative 
proceeding to challenge the regulatory program under a marketing order 
only by a “handler subject to an order” (7 U.S.C. § 608c (15) (A) ). 

Under the terms of the Marketing Order, the term “handler” is synon- 
ymous with “shipper” (7 C.F.R. § 966.6), and means any person who 
ships fresh tomatoes produced in the production area in the current of 
commerce “within the regulated area or between any point in the regu- 
lated area and any point outside thereof” (7 C.F.R. § 966.7). The regu- 
lated area is a portion of the State of Florida (7 C.F.R. § 966.4 (b) ). 

Petitioner has failed to allege facts showing that it is a handler subject 
to the order and, therefore, its application for interim relief must be de- 
nied. 

But even if petitioner were a handler subject to the order, it is likely 
that the application would have been denied because of the disruptive ef- 
fect of granting the application (since the industry has switched to the 
25 pound container) and the small likelihood that petitioner would have 
prevailed on the merits (since petitioner seems to be attacking the wis- 
dom of the regulation, see In re Fitchett Bros., Inc., 31 Agric. Dec. 1552, 
1572 (1972) ). 
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(No. 21,185) 


In re FRONTIER AIRLINES, INC. AWA Docket No. 176. Decided Jan- 
uary 6, 1982. 


Civil penalty—Consent 


Respondent consented to an order assessing it a civil penalty of $500.00. 


Gregory Cooper, for complainant. 
Kay F. Thomas, Denver, Colorado, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act”, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
September 15, 1981, by the Administrator, Animal and Plant Health In- 
spection Service, pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1) ). This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives the right to a hearing and any fur- 
ther procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Frontier Airlines, Inc., hereinafter referred to as the respondent, is 
a corporation whose address is 8250 Smith Road, Denver, Colorado 
80207. 

2. Respondent is now, and at all times material herein was, a regis- 
tered carrier within the meaning of sections 2 and 6 of the Act (7 U.S.C. 
2132 and 2136). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 
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ORDER 


Respondent is assessed a civil penalty of $500 which shall be paid by 
certified check or money order made to the order of the Treasurer of the 
United States and which shall be forwarded to Gregory Cooper, Office of 
the General Counsel, United States Department of Agriculture, Room 
2014, South Building, Washington, D.C. 20250, within 30 days from the 
date that this Order becomes effective. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 


(No. 21,186) 


In re CHARLES HAZZARD. AWA Docket No. 152. Decided January 
13, 1982. 


Dealer’s license—Civil penalty —Consent 


Respondent consented to an order to cease and desist from violating the standards and 
regulations issued under the Act and is assessed a civil penalty of $500.00. Also, if 
within nine months respondent fails to obtain a dealer’s license or become a qual- 
ified holding facility, respondent shall not partake in any activities as a dealer. 


Patricia V. Fettmann, for complainant. 
Robert L. Beggs, Coatesville, Penn., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


(CONSENT) ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2 and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (7 CFR 1.138). 

An oral hearing in the matter was held on November 3rd and 4th, 
1981, at which time the terms of this Stipulation were read into the 
hearing record and the respondent and complainant orally consented to 
the terms of the stipulation. Mary Hazzard agreed to be bound by the 
terms of this stipulation. 

In the settlement of this action, the parties have acknowledged that 
the Secretary of Agriculture has jurisdiction over this action. Respond- 





36 ANIMAL WELFARE ACT 
Cite as 41 A.D. 35 


ent and Mary Baxter have not admitted to having done any act which 
constitutes a violation of the Animal Welfare Act. 


FINDINGS OF FACT 


1. Charles Hazzard is hereinafter referred to as the respondent. 

2. Respondent is married to Mary Hazzard a/k/a Mary Baxter. 

3. Respondent and Mary Hazzard have a mailing address of R.D. #2, 
Honey Brook, Pennsylvania 19344. 

4. Respondent and his wife have approximately 100 to 150 dogs on 
their premises in Honey Brook, Pennsylvania. 

5. Respondent does not presently possess a dealer's license issued pur- 
suant to the Animal Welfare Act. 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having orally stipulated to the terms of this decision, the following 
Order is issued. 


ORDER 


Respondent, Charles Hazzard, shall comply with each and every provi- 
sion of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq., “Act”) 
and the standards and regulations issued thereunder (9 CFR Parts 1, 2, 
and 3) and shall cease and desist from any violation thereof. 

Furthermore, respondent is assessed a civil penalty of $500.00 which 
shall be immediately paid by certified check or money order to the Treas- 
urer of the United States and forwarded to Patricia V. Fettmann, Office 
of the General Counsel, Room 2014, South Building, USDA, Washing- 
ton, D.C. 20250. 

Furthermore, respondent shall have nine months from November 4, 
1981, to either obtain a dealer’s license from the Secretary of Agricul- 
ture (pursuant to section 3 of the Act) or become a qualified holding fa- 
cility as defined by section 2.101 (c) of the regulations (9 CFR 2.101 (c) ). 
During these nine months: 

(a) Respondent may sell dogs (puppies) only to private individuals. 
Respondent shall not undertake any activity of a dealer as defined in sec- 
tion 2 (f) of the Act, and, in particular, he shall not sell any dog or cat, 
whether alive or dead, to any dealer, research facility, pet store, or 
exhibitor. 

(b) Respondent shall keep complete and accurate records of all the 
dogs (puppies) in his possession and/or on his premises and the disposi- 
tion of said dogs (puppies). 
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(c) Respondent shall allow United States Department of Agriculture 
inspectors as defined in section 1.1(h) of the regulations (9 CFR 
§1.1 (h)) to make routine inspections of his premises and his records 
during ordinary business hours. 

If, by the end of the nine months, respondent neither has obtained a 
dealer’s license nor qualified as a holding facility: 

(a) Respondent shall, within 30 days, give away or sell to private 
individuals all of the dogs (puppies) in his possession or on his premises. 
Respondent may keep up to 10 dogs (puppies) as pets. 

(b) Subsequent to the 30 days discussed in subparagraph (a) above, 
respondent shall not sell dogs (puppies) to private individuals nor par- 
take in any activity of a dealer, as that term is defined in the Act. 

(c) USDA inspectors shall make periodic inspections during ordi- 
nary business hours of respondent’s premises to ensure continuing com- 
pliance with the terms of this order. 

Furthermore, Mary Hazzard shall be bound by the terms of this Order. 

Furthermore, USDA shall not proceed with any criminal, civil or ad- 
ministrative action against respondent or Mary Hazzard, on any viola- 
tion of the Animal Welfare Act or of the regulations and standard which 
occurred prior to November 4, 1981. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


MEMORANDUM TO ACCOMPANY ORDER 


The hearing in this proceeding was held on February 18, 1981, and re- 
opened on November 3 and 4, 1981, on motion by Respondent to take 
further evidence. 

On November 4, 1981, counsel for the parties informed me that a set- 
tlement had been reached. See: Transcript of Hearing pages 349 through 
358. 

The terms of the consent agreement as reflected in the accompanying 
order were stated on the record by counsel for the parties. Counsel and 
clients all agreed on the record to terms of the settlement. In addition, I 
advised the parties that the terms of the consent agreement were bind- 
ing on all parties whether or not the consent agreement when reduced to 
writing was signed by the parties. 

The parties having agreed on the record to the terms of settlement, the 
hearing was closed. 

The accompanying order is issued in accordance with the agreement 
reached by the parties on the record. 
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(No. 21,187) 


In re JOE FLEMING. HPA Docket No. 144. Decided January 15, 
1982. 


Sored horse—Civil penalty—Disqualification 


Where respondent entered and exhibited a sored horse, respondent is assessed a civil penal- 
ty of $2000.00, and is disqualified from showing or exhibiting any horse, and from 
judging or managing any horse show, exhibition, sale or auction for a period of one 
year. 


William J. Weber, Administrative Law Judge. 
Ronald K. Silver, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection Act 
of 1970, as amended (15 U.S.C. § 1821etseq.). 

After a hearing, Administrative Law Judge William J. Weber filed an 
initial decision on October 20, 1981, in which he found that the horse 
“Delight’s Moonrock” was sore when it was exhibited at the Mississippi 
State Charity Horse Show at Jackson, Mississippi, on April 1, 1977. He 
assessed a civil penalty of $2,000.00 against respondent, the horse’s 
trainer and exhibitor. He also disqualified respondent from showing or 
exhibiting any horse and from judging or managing any horse show, 
exhibition or auction for a period of one year. 

Respondent appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).* The case 
was referred to the Judicial Officer for decision on December 17, 1981. 

Upon a careful consideration of the entire record in this case, the ini- 
tial decision and order is adopted as the final decision and order herein, 
except that page 15 is changed to show that the final decision in Jn re 
Rowland is attached rather than the initial decision, and the effective 
date has been changed in view of the appeal. Additional conclusions by 
the Judicial Officer follow Judge Weber’s conclusions. 


*The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer was ap- 
pointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 





JOE FLEMING 
Cite as 41 A.D. 38 


ADMINISTRATIVE LAW JUDGE’S DECISION 


The Complaint in the captioned matter was filed in January 1980, by 
the Administrator of the Animal and Plant Health Inspection Service 
(“APHIS”) alleging violation of the Horse Protection Act (15 USC 1821; 
“Act”) and related regulations (9 CFR 11.1 et seq.). 

In relevant part, it is alleged that Respondent Joe Fleming violated 
the Act April 1 1977, when he entered and/or exhibited a sored horse in 
the Mississippi State Charity Horse Show in Jackson, Mississippi. 

Respondent Fleming filed an Answer May 19 1980 denying any viola- 
tion of the law or regulations, demanding discovery and requesting a 
hearing on the issues. 

A Motion to Hold the Matter in Abeyance was filed by the co-respond- 
ent ' on the ground that the issues in this matter were “exactly on all 
fours with the issues in HPA Docket No. 98”. The Motion was in part de- 
nied, but the matter was delayed and trial coordinated with other cases. 

Hearings were scheduled to begin August 12 1980, then rescheduled 
on request of one of the Respondents to begin September 30 1980, then 
rescheduled on request of Complainant’s counsel and were held on De- 
cember 9-10 1980 in Memphis, Tennessee. A Deposition of Dr. Jay M. 
Humburg was taken on December 12 1980 in Auburn, Alabama and the 
transcript filed March 13 1981. The last brief was filed July 24 1981. 

Complainant was represented by Mr. Ronald Silver, Esq., of the Office 
of General Counsel, United States Department of Agriculture. Respond- 
ent Joe Fleming was represented by Mr. Edward F. Gordon, Esq., of Bo- 
bo, Gordon & Bobo of Shelbyville and Brentwood, Tennessee. 


I 


On the night of April 1 1977, a horse known as “Delight’s Moonrock” 
(“horse”) was entered in the Mississippi State Charity Horse Show at 
Jackson, Mississippi, as Entry No. 313 in Class No. 30. 

Joe Fleming was the horse’s trainer, and responsible for the care of the 
horse. He transported and entered it in the show. Joe Christmas, the 
owner of the horse and a co-respondent, rode the horse in the show that 
night. 

USDA veterinarians were assigned to the show to inspect for sored 
horses. One, sitting where he had a clear view of the ring, observed “De- 
light’s Moonrock” as it entered the ring that evening. He began picking 
horses for post-show examination as soon as the horses entered and be- 
gan circling the ring. 


1. The co-respondent, Joe Christmas, filed a Consent Decision and Order July 24 1981 
agreeing to pay a civil penalty of $3,000. 
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“Delight’s Moonrock” exhibited symptoms in its movement and “way 
of going” that suggested that it was having difficulty with its front feet, 
i.e., that it had pain and distress when walking. It was selected for post- 
show examination. 

At the end of the Class “Delight’s Moonrock” was escorted from the 
show ring to the nearby USDA inspection station. “Delight’s Moonrock” 
was inspected with a thermographic device used to determine infrared 
radiation (heat) emitted from the lower portion of the front legs of the 
horse. 

Both the front (anterior) and rear (posterior) portion of the lower fore- 
legs (pasterns) were thermographically inspected for signs of inflamma- 
tion and/or irritation which would cause pain or distress to the horse 
when walking or trotting. 

The examination showed that both the front and rear areas of both the 
front legs were abnormally inflamed and painful. The anterior pasterns 
on thermographic examination showed areas in both legs that were 
inflamed two to five degrees centigrade above that which would be nor- 
mal for that region. 

The posterior pasterns also showed bilateral inflammation on the 
bulbs of the heels and in the area below the sulcus (“pocket”). 

The opinion of the USDA veterinarian who conducted the thermo- 
graphic examination was that the horse showed increased temperatures 
in both lower front legs of the horse, resulting from inflammation, and 
indicative of soreness and pain. He was of the firm opinion that the 
horse was “sore” when it had been shown in the Class that night, and 
that his findings were not related to anything that may have occurred in 
the show ring that evening. 

Then “Delight’s Moonrock” was physically examined by a third USDA 
veterinarian who found similar bilateral areas of inflammation and irri- 
tation which caused painful responses by the horse on moderate palpa- 
tion. Other areas of the pasterns were examined to determine the thres- 
hold sensitivity level of the horse in order to distinguish painful re- 
sponses from other possible explanations.” This third veterinarian also 


2. Dr. Lowell Dale Wood testified in part as follows: 


“Normally, I approach a horse from the left side, approaching its left shoul- 
der and running my hand down his shoulder, cupping under the axillary area, 
feeling this entire forelimb all the way down past his knee into the cannon 
area, his fetlock and pastern . . . 


I palpate the entire pastern area, including the coronary band in front of the 
pastern and the rear of the pastern, all through the entire area, checking out 
all of the joints, the cartillage rings and the third phalan and the bulbs of the 
heels... 
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concluded that “Delight’s Moonrock” was a sore horse when shown a few 
minutes earlier in Class No. 30. 

A fourth USDA veterinarian conducted another physical examination 
of the horse, paralleling the one that had just been concluded. The find- 
ings of bilateral abnormal sensitivity in the pastern areas of both front 
feet were similar and the conclusion that the horse was in physical pain 
and distress while being shown was the same. 

Both of the last two veterinarians who conducted the physical exami- 
nation opined that the conditions found by them were not related to any 
tendonitis or laminitis, nor to anything that might have occurred in the 
show ring that night. 


Il 


Respondents show that this horse is cow-hocked and sickle-hocked,’ as 
well as having a history of bilateral tendonitis and laminitis. 

A cow-hocked and sickle-hocked horse has a manner of movement and 
walking that could be misinterpreted as a horse who was “sored”, that is, 
having pain and distress in his front legs when he walks or moves. 

Expert opinion indicates that a horse with a history of bilateral tendo- 
nitis could have a chronic tendonitis condition flare up as a result of per- 
forming on a soft, muddy, miry, slippery or wet track. 

While a cow-hocked and sickle-hocked horse might have movement 


and a “way of going” that could be misinterpreted by an observer as a 
“sored” horse, the evidence here does not establish that the conditions 
found at the post-show examinations by the USDA veterinarians were 
related to or characteristic of a flareup of chronic tendonitis. 

The show officials retained a well qualified veterinarian to examine 
the horses before they entered the show ring that night. The pre-show 


cont. 
If I find a sensitive spot, I can note that and continue going around and I'll 
come back to the senstitive [sic] spot several times, making sure I get the 
same response every time I touch that spot so I can make sure the horse isn’t 
just jumping with his feet or something. (Tr. 91-93).” 
3. In simplified form satisfactory for purposes here, a “cow-hocked” horse may be con- 
sidered one whose rear legs appear, in effect to a layman, to be “knock-kneed”. 


A “sickle-hocked” horse is one whose rear feet touch the ground significantly forward from 
a plumb line dropped from the hip socket, giving it a “tucked forward” or “tucked under” 
stance. 


A cow-hocked and sickle-hocked horse may move naturally with a “wringing of the hocks” 
(swinging motion of the rear legs and hocks). 


These characteristics of stance and movement are items that an observer looks for in a 
“sored” horse which is trying to lessen weight-bearing on the front legs to reduce pain and 
distress in the front legs. 
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examiner looked for “an excessive amount of pain on pressure [palpa- 
tion]” before disqualifying them from showing. Deposition Transcript 
pages 9-10, emphasis added. 

On cross examination, he was asked if “some horses did have some sen- 
sitivity to your palpation, but were not turned down .. .”, and he charac- 
terized that as a “very fair” statement. Deposition Transcript page 12, 
emphasis added. 

On recross, he further explained: 


“A If I take a quarter horse out of our barns here and try 
to apply enough pressure with my fingers to get that 
animal to respond, there are a fair percentage of ani- 
mals that I don’t have the strength in my fingers to get 
them to respond. You can put 30 or 40 pounds of pres- 
sure on the foot of a quarter horse, let’s say, especially 
a stoic quarter horse, and he won't respond at all. Most 
animals that are shown as gait horses, specifically as 
walking horses, have had either extensive use with ac- 
tion devices, or possibly the use of some chemical 
agents to their lower legs, and so they are more sensi- 
tive than the quarter horses out here in the barn. So, in 
general, you can apply enough pressure on the lower 
limb of a walking horse that’s showing—that’s going 
into the show ring, let’s put it this way, so he will re- 
spond. 


When you say he will respond, is that a painful re- 
sponse, or—? 


Yes, a painful response. 


Now, you used the amounts of 30 to 40 pounds of pres- 
sure for a quarter horse, and might not even get a re- 
sponse? 


Yes. 


Do you have an estimate as to how many pounds of 
pressure you are talking about with Tennessee Walk- 
ing Horses? 


Well, some of them you can touch with a powder puff, 
and they respond, and those are the ones that we are 
specifically trying to rule out—considerably less than 
that, and an animal that would respond to, to a con- 
siderable degree, to ten pounds of pressure, usually 
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is—should be classed as an animal that is subject, any- 
how, to being relieved from exhibiting in classes. 


About ten pounds of pressure? 


Yes. 


But, given what you said earlier, they are all going to 
respond at some level, and do you have an estimate in 
a normal Tennessee Walking Horse—not normal, but 
walking horses where that level is, if you threw them 
out at ten pounds of pressure, how much do you let 
them respond to when you let them go in the ring? 


Well, I'm sorry, I haven’t been intimately involved 
with the research work going on right here, because 
those people would be able to give you a definite 
figure, and I can’t. I would just have to pick it off the 
top of my head with regard to a level, a level that they 
have observed with animals that they thought would 
be in compliance, but I’m sure that that figure is 
available. 


But, the ones that would be in compliance, would give 
off a painful response to a certain amount of pressure? 


Yes.” 
Disposition Transcript pages 22-24. 


The pre-show examiner also responded affirmatively when asked if a 
horse which had passed a pre-show examination could “be in pain while 
walking, while engaging in the more animated gaits in the show ring” 
from wearing chains during the show. Deposition Transcript page 26. 

The pre-show examiner was also of the opinion that track conditions 
could aggravate a pre-existing problem of the “deep digital flexor 
tendon.” However, it is not considered likely that an aggravation of a 
deep digital flexor tendon problem would show surface radiation of 
infrared heat as found on the thermographic examinations here. While 
swelling and increased circulation, with increased heat, might develop 
over a period of time, that is considered unlikely in the very short time 
that elapsed between the show ring and the post-show thermographic 
examination. This record is not persuasive of any deep digital flexor 
tendon aggravations related to show ring conditions. 

Further, the pre-show examiner’s opinion was somewhat hedged on 
this point when he explicitly conditioned his opinion concerning aggra- 
vation with the qualifying requirement that the tendon be “already in- 
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flammed” at the time of the exposure. Deposition Transcript page 28. It 
seems hardly likely that “Delight’s Moonrock” would be entered for 
showing if the tendon was “already inflammed” at the time the horse 
went into the show ring. 

Another expert witness relied heavily upon by Respondent Fleming 
believed that soring was undefinable and undeterminable, based on his 
ultra conservative attitude and perspective. Still others contradicted leg- 
islative findings and conclusions by their belief that a “sored” horse can- 
not effectively compete in the show ring. The testimony of these wit- 
nesses was lacking a persuasive quality in several respects, and no proba- 
tive value is found there. 

“Delight’s Moonrock” had been entered in other shows and selected for 
post-show examination by USDA veterinarians without being declared a 
“sored” horse by them. This is of little or no probative value when 
weighed against the specific evidence presented here concerning April 1 
1977. 

Respondent’s implied challenge to the competency and thoroughness 
of the USDA veterinarians remains just that—a challenge. No evidence 
or meritorious argument substantiates it. Their skill and objectivity is 
well established in the record. Obviously, the subject under considera- 
tion requires a blend of art and science, all of the professional training 
and life experiences of the witness, to be focused on the problem. 

The USDA veterinarian witnesses here had no personal or professional 
interest in the horses being shown, nor anyone connected with them. 
The record fails to show any bias. The record justifies allowing full 
probative value to their testimony. 

The record does not establish the pre-show examination as being the 
equivalent of the post-show examination. The fact that the horse in 
question passed the pre-show examination is not worthy of great weight 
when measured against the detailed evidence and findings of the post- 
show examiners. See Jn re Albert Lee Rowland and C. H. Meadows, HPA 
Docket No. 107, Initial Decision & Order filed September 9 1981, a copy 
of which is attached, appeal pending [final decision filed December 9, 
1981, substituted for Initial Decision]. 


Il 


Joe Fleming entered and exhibited a horse known as “Delight’s Moon- 
rock” as Entry No. 313, Class No. 30 on April 1 1977 at the Mississippi 
State Charity Horse Show, Jackson, Mississippi. 

Joe Fleming’s mailing address is Route 1, Box 219, Shelbyville, Ten- 
nessee 37160. 

When examined by USDA veterinarians a few minutes after leaving 
the show ring on April 1 1977, “Delight’s Moonrock” manifested abnor- 
mal sensitivity and inflammation in both of its forelimbs. 
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When in the show ring on April 1 1977, “Delight’s Moonrock” suf- 
fered and could reasonably have been expected to suffer physical pain 
and distress when walking, or otherwise moving, and was exhibited and 
shown when “sored” in violation of the Act and related regulations. 


IV 


Complainant seeks a civil penalty of $2,000 and one year disqualifica- 
tion of Respondent Fleming from showing or exhibiting a horse, and 
from judging or managing any horse show, exhibition, sale or auction. 

Respondent Fleming was the trainer of this horse and directly respon- 
sible for its physical condition and entry at this horse show. It was his 
lifetime occupation to train horses. He had the duty to know the condi- 
tion of the horse and to see that the horse was not entered or shown 
when it was “sored”. He knew, or should have known, of its condition. He 
allowed it to be entered and shown when “sore” contrary to his duty. Cul- 
pability seems full and clear. 

Insofar as ability to pay a civil penalty, and the effect a disqualifica- 
tion has on his ability to continue to do business is concerned, the Secre- 
tary’s position was succinctly set forth in In re Dude Crowder, 40 AD 
704 (1981), as follows: 


“Respondent’s inability to pay the $2,000 civil penalty is 
not a relevant consideration. This is not a money making 
program. The $2,000 civil penalty was imposed to deter re- 
spondent and others from soring horses in the future—not 
to augment the Federal Treasury. In re Wall, 38 Agric. 
Dec. 1437, 1450-51 (1979), appeal docketed, No. 79-3714 
(6th Cir. Nov. 28, 1979); In re Worsley, 33 Agric. Dec. 
1547, 1556-71 (1974). If respondent cannot pay the penal- 
ty, the administrative officials can compromise or remit 
the penalty, 15 U.S.C. § 1825 (b) (4).” 


The Secretary has long required that “great weight” must be given to 
the sanctions recommended by those officials responsible for enforce- 
ment of the law. In re Braxton M. Worsley, 33 AD 1547, 1567-8 (1974), 
In re Samuel Esposito, 38 AD 613, 652-656 (1979). 

Thus, the sanctions sought by Complainant will be granted. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s arguments on appeal, which relate to the adequacy of 
proof supporting Judge Weber’s findings of fact, are without merit since 
the record in this case abundantly supports his findings. 
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In addition, Judge Weber’s findings are entitled to weight since he saw 
and heard the witnesses testify. In re King Meat Packing Co., 40 Agric. 
Dec. 552, 553 (1981); In re Martin, 40 Agric. Dec. 246, 248-49 (1981); In 
re Crowder, 40 Agric. Dec. 33, 34 (1981); In re Thornton, 38 Agric. Dec. 
1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979); In re Unionville Sales Co., 38 Agric. Dec. 1207, 1208-09 (1979) 
(remand order), final decision, 40 Agric. Dec. 736 (1981); In re National 
Beef Packing Co., 36 Agric. Dec. 1722, 1736 (1977), aff'd, 605 F.2d 1167 
(10th Cir. 1979). 

With respect to Judge Weber’s comments as to “ability to pay a civil 
penalty, and the effect a disqualification has on his ability to continue to 
do business’ (Initial Decision 16), “ability to pay” is a relevant factor in 
considering the amount of a civil penalty under the Act (15 U.S.C. 
§ 1825 (b) (1); In re Livolsi, 39 Agric. Dec. 1396, 1405-06 (1980), affd 
per curiam, No. 81-1008 (8d Cir. Sept. 21, 1981) ), but the financial ef- 
fect of a disqualification order on respondent is not a relevant factor in 
determining whether to issue a disqualification order under the Act (15 
U.S.C. § 1825 (c); In re Crowder, 40 Agric. Dec. 704, 704-05 (1981) (or- 
der denying petition to modify order) ). 


ORDER 


It is hereby ordered that Joe Fleming is assessed a civil penalty of 
$2,000 which shall be payable by certified check or money order to the 
United States Treasury and forwarded to Ronald K. Silver, Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. 20250, within ninety (90) days of the date that this Decision 
and Order become final. 

It is further ordered that Joe Fleming is disqualified from showing or 
exhibiting any horse, and from judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of one year, begin- 
ning the day this Decision and Order become final. 

Copies of this Order shall be served upon the parties. 

This Decision and Order shall become final 40 days after service on the 
respondent. 


ATTACHMENT 


Decision and Order In re Rowland, 40 Agric. Dec. (Dec. 9, 1981). 
[Attachment omitted—Ed.] 





MISCELLANEOUS 
Cite as 41 A.D. 47 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 21, 188) 


In re ALBERT LEE ROWLAND and C. F. MEADOWS. HPA Docket No. 
107. Order issued January 18, 1982. Proceeding stayed pending 
judicial review. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 48 


COURT DECISION 


MID-SOUTH ORDER BUYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
INC. Decided January 22,1982. (USDAP &S Docket No. 4827) 


SUPREME COURT OF NEBRASKA 


BEFORE JUDGES C. J. KRISVOSHA, BOSLAUGH, McCOWN, CLINTON, BRODKEY, 
and J. J. HASTINGS. 


ORDER 


This is an action commenced in the District Court for Scotts Bluff 
County, Nebraska, by plaintiff, Mid-South Order Buyers, Inc. (Mid- 
South), against the defendant, Platte Valley Livestock, Inc. (Platte Val- 
ley), under the provisions of the Packers and Stockyards Act, 7 U.S.C. 
§§ 208 et seq. (1976), to enforce, under the provisions of § 210 (f), a 
reparation order for the payment of money made by the Secretary of Ag- 
riculture through his delegate. 

Mid-South, as its name implies, was engaged in the business, among 
others, of buying cattle for others on order for a commission and is a reg- 
istrant under the act. Platte Valley is a dealer and market agency under 
the terms of the act, registered as such with the Secretary of Agricul- 
ture. It is engaged in the business of buying and selling cattle on commis- 
sion and on its own account. 

The cause in the District Court was tried on motions for summary 
judgment filed by both Mid-South and Platte Valley. The evidence in 
support of the motions was the order and findings of the hearing exam- 
iner of the Department of Agriculture (the Secretary’s delegate) and the 
record made in the hearing before the examiner, together with the foun- 
dational exhibits. The order of the examiner directed Platte Valley to 
pay Mid-South the sum of $26,156.04 with interest at 8 percent from 
April 1, 1973, until paid. The District Court denied the motion of Platte 
Valley, granted that of Mid-South, and entered judgment for Mid-South 
in the amount specified in the order of the examiner. Platte Valley has 
appealed to this court and raises the following issues: 

(1) The U.S. Department of Agriculture was without jurisdiction over 
this matter inasmuch as the action of Platte Valley on which the repara- 
tion order is based did not constitute a “practice” within the meaning of 
the Packers and Stockyards Act, § 208. 

(2) Irrespective of the jurisdiction of the Secretary of Agriculture over 
this dispute, the actions of Platte Valley were clearly lawful and do not, 
in any event, amount to an unlawful, unreasonable, or discriminatory 
practice, and such holding was contrary to law and unsupported by sub- 
stantial evidence. 
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An understanding of the issues makes necessary a summary of the per- 
tinent federal statutes and regulations as well as a summary of the facts 
as found by the hearing examiner. 

We will first summarize the statutes and the regulations. Section 
208 (a) places the duty upon stockyard owners and market agencies to 
“establish, observe, and enforce just, reasonable, and nondiscriminatory 
regulations and practices in respect to the furnishing of stockyard serv- 
ices, and every unjust, unreasonable, or discriminatory regulation or 
practice is prohibited and declared to be unlawful.” Section 209 (a) 
makes any person violating any provision of the chapter (act) liable to 
the person injured thereby for the full amount of damages sustained as a 
consequence of the violation. Liability under the act may be enforced by 
complaint to the Secretary of Agriculture as provided in § 210. An 
order of the Secretary for the payment of money may be enforced in any 
U.S. District Court or in any state court having general jurisdiction of 
the parties. The findings and orders of the Secretary are prima facie evi- 
dence of the facts therein stated. § 210 (f). 

Section 228 (a) authorizes the Secretary to make rules and regulations 
to carry out the purposes of the act. Regulations adopted by the Secre- 
tary require a market agency to maintain a separate bank account desig- 
nated as “custodial account for shippers’ proceeds,” or some similar des- 
ignation, and make the depositor or market agency a fiduciary, and des- 
ignate funds in the account as trust funds. 

In the reparation proceedings before the examiner, there were parties 
other than Mid-South and Platte Valley. They are not parties to this ap- 
peal because of an intervening bankruptcy. However, they must be 
identified for purposes of setting forth the factual summary. These par- 
ties were Tige Enterprises, Inc. (Tige), and its president and sole stock- 
holder, Gary Berta. 

A brief summary of the facts taken from the findings and order and 
the accompanying record is as follows. On February 2, 7, and 9, 1973, 
Tige, through Berta, purchased from Mid-South three separate lots of 
cattle numbering, respectively, 118, 107, and 104 head. The invoices on 
these purchases, which were separately shipped on the dates above men- 
tioned, provided: “Customers paying for livestock purchased of or 
through this company by check or draft agree that title does not pass un- 
til the funds have actually been received by this company.” The motor 
truck bills of lading consigned the cattle to Tige Enterprises, Inc., in care 
of Gary Berta, at Platte Valley Livestock, Gering, Nebraska. 

When the cattle from the first and second shipments were delivered at 
Platte Valley, the cattle were under stress and not fit for sale. The 
weather was bad, and the yards were wet and muddy. The matter was 
discussed by Berta and Floyd Engleman, president and sole stockholder 
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of Platte Valley. Engleman suggested that the stressed cattle be placed 
in pasture on feed and medication, and furnished to Berta some pasture- 
land which he had available. Twenty cattle from the first shipment and 
all the cattle from the second shipment, except a few that had died, were 
placed in the pasture along with other cattle which were in similar condi- 
tion. 

When the second load of cattle was shipped from Mid-South’s place of 
business in Mississippi, Mid-South had not received payment for the 
first shipment. It contacted Berta who indicated the check was in the 
mail. When the third load arrived at Platte Valley, no payment had been 
made for any of the cattle shipped. 

On February 27, 1973, the approximately 129 head of cattle which 
had been placed in pasture along with the others, 333 head in all, were 
sold at Platte Valley by Platte Valley as agent for Tige. At that time Tige 
and/or Berta was indebted to Platte Valley in the amount of approxi- 
mately $62,000 on unrelated cattle transactions because of unpaid 
drafts drawn on Tige. The net proceeds of the February 27th sale, ap- 
proximately $63,000, were deposited in Platte Valley's custodial ac- 
count. 

On the evening of February 27, 1973, an employee of Mid-South spoke 
by telephone to Engleman, president of Platte Valley, and made inquiry 
concerning Tige, informing Engleman that Mid-South had not been paid 
for the cattle shipped. This conversation spanned approximately 45 
minutes. 

On February 28, 1973, Platte Valley delivered its check in the amount 
of $38,483.40 drawn on its custodial account to a bank to which it was 
indebted because of Tige’s unpaid drafts. Tige was named as a payee on 
the check drawn on the custodial account but did not endorse it. 

On March 1, 1973, Platte Valley deposited in its general account a 
check in the amount of $23,894.77 drawn on its custodial account. Tige 
was named as a payee on this check but did not endorse it. Later Engle- 
man informed Berta that he need not worry anymore because Tige was 
no longer indebted to Platte Valley. It is Platte Valley’s use of the custo- 
dial account to pay itself money owed by Tige on other transactions after 
it had notice of Mid-South’s interest in the cattle which is alleged to con- 
stitute the unjust, unreasonable practice declared unlawful by the act. 

The essence of Platte Valley’s contention in the first issue is that the 
Secretary of Agriculture had no jurisdiction to enter the order because 
the transaction was not a “practice” within the meaning of § 208 (a), 
and further urged that the term “ordinarily implies uniformity and con- 
tinuity, and does not denote a few isolated acts, and uniformity and uni- 
versality, general notoriety and acquiescence, must characterize the ac- 
tions on which a practice is predicated.” Guenther v. Morehead, 272 F. 
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Supp. 721, 726 (S.D. Iowa 1967). It also relies upon various other federal 
trial court opinions, including McClure v. E. A. Blackshere Company, 
231 F. Supp. 678 (D. Md. 1964); Arnold Livestock Sales Company, Inc. v. 
Pearson, 383 F. Supp. 1319 (D. Neb. 1974); and the following appellate 
court opinions, Hays Livestk. Com’n Co., Inc. v. Maly Livestk. Com ’n 
Co., Inc., 498 F.2d 925 (10th Cir. 1974); Rice v. Wilcox, 630 F.2d 586 
(8th Cir. 1980). In sum, Platte Valley contends the term “practice” is re- 
stricted to repetitive acts by the particular individual or company 
against whom complaint is made. 

To support the contrary position, Mid-South also relies upon Hays 
Livestk. Comin Co., Inc. v. Maly Livestk. Com n Co., Inc., supra, and, in 
addition, the federal trial court decision in Neugebauer v. Ryken, 34 
A.D. 1712 (S.D. S.D. 1975). In this latter case the court, relying upon leg- 
islative history of the act, said: “It would defeat the purpose of the Act to 
hold that the Secretary was devoid of jurisdiction in the instant case 
merely because the defendant has not made misrepresentations to the 
plaintiff or to other purchasers in the past.” 34 A.D. at 1716. Mid-South 
in effect argues that “practice” means acts which may occur within the 
industry and does not require repetitive action by the individual or com- 
pany against whom complaint is made. 

The Secretary of Agriculture has filed a brief amicus curiae for the 
purpose of defending the jurisdiction of the Secretary in this case. The 
Secretary cites and relies upon Hays Livestk., Comin Co., Inc. v. Maly 
Livestk. Comn Co., Inc., supra; Rice v. Wilcox, supra; and Neugebauer v. 
Ryken, supra, as well as United States v. Donahue Bros., 59 F.2d 1019 
(8th Cir. 1932); Wickard v. Filburn, 317 U.S. 111, 63S. Ct. 82, 87 L. Ed. 
122 (1942); and 61 Cong. Rec. 1800, 1801, 1887, 2664, 8310 (1921). 

We affirm the judgment of the District Court for reasons hereinafter 
set forth. In so doing, we will discuss the authorities cited by the parties 
and by amicus. However, because of the seeming split of authority and 
the diversity of reasoning within the splits, we think it advisable to be- 
gin our analysis with the statutory language itself and the aid of the dic- 
tionary. 

Most words, including the word “practice,” encompass more than one 
meaning, and the particular meaning intended must be determined from 
the context in which it is employed. Only two of the multiple meanings 
of the word practice, as found in the dictionary, can possibly apply in the 
context of the statute. In Webster’s Third New International Dictionary, 
Unabridged (1968), one meaning is “to make use of: use, employ.” 
Another meaning is “to do something habitually,” or “repeated or custo- 
mary action.” 

The words of the statute, “and every unjust, unreasonable, or discrimi- 
natory regulation or practice is prohibited and declared to be unlawful,” 
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§ 208 (a), do not suggest that the word practice includes only that which 
is done habitually or repetitively by the particular stockyard or market- 
ing agency. (Emphasis supplied.) Rather, as we will later attempt to 
demonstrate from an analysis of the cases upon which the parties rely, 
repetition may be important only in determining whether a particular 
act is an unjust or unreasonable practice included within the evils which 
the act was intended to cure. 

We look first at the Circuit Court of Appeals opinions. Hays Livestk. 
Comn Co., Inc. v. Maly Livestk. Com n Co., Inc., 498 F.2d 925 (10th Cir. 
1974), involved consolidated appeals of three separate cases founded up- 
on reparation orders entered by the Secretary against Maly, a marketing 
agent, and one Wenzl, a registered and bonded livestock dealer. The 
facts were that Wenzl purchased livestock from the plaintiffs by draw- 
ing drafts on Maly which then sold the cattle on commission. Wenzl had 
drawn drafts on Maly for about a year before four drafts related to the 
cattle transactions were dishonored. Maly then applied the proceeds of 
the sale of cattle to Wenzl’s unpaid account with it. Maly’s evidence indi- 
cated that it had agreed to honor Wenz1l’s drafts only so long as Wenzl 
had cattle in Maly’s yard to cover the drafts. 

In each of the cases, Maly had previously honored Wenz1’s drafts paya- 
ble to the three plaintiffs. Among other things the court, in its opinion, 
noted the Secretary had found it was an unjust and unreasonable prac- 
tice for Maly to retain the proceeds from the resale of the livestock, 
knowing the shippers of the livestock had not been paid. We note that in 
none of these cases had there been a prior rejection of drafts. The court 
in Maly said: “The relevant case law is both controversial and helpful. In 
Capitol Packing Company v. United States, 350 F.2d 67 (10th Cir. 
1965), a case in which we directly reviewed § 213 (a) cease and desist or- 
ders, we noted the absence of any statutory definition of the critical 
phrase ‘unfair, unjustly discriminatory or deceptive practice’; that its 
meaning ‘must be determined by the facts of each case within the pur- 
poses of the Packers and Stockyards Act,’ (at 76); and that ‘the responsi- 
bility for efficient regulation of market agencies and packers lies with 
the Secretary of Agriculture ....The proper scope of judicial review is 
limited to the correction of errors of law and to examination of the suffi- 
ciency of the evidence supporting the factual conclusions.’ ” Maly at 930. 
The court also said: “Federal courts have been at pains to point out that 
the Packers and Stockyards Act did not make of the Secretary a collect- 
ing agency. More specifically, the Act was not designed to provide a rem- 
edy for every worthless check or dishonored draft. Adams v. Greeson, 
300 F.2d 555 (10th Cir. 1962); Guenther v. Morehead, 272 F. Supp. 721 
(S.D. Iowa 1967); Lewis v. Goldsborough, 234 F. Supp. 524 (E.D. Ark., 
W.D. 1964); McClure v. E. A. Blackshere Company, 231 F. Supp. 678 (D. 





MID-SOUTH ORDER BUYERS, INC. 53 
Cite as 41 A.D. 48 


Md. 1964).” Maly at 930-31. The court further said: “Relying upon the 
reasoning in Capitol, Adams, Mahon, and the district court cases, Maly 
contends that its dishonoring of four drafts in three separate and dis- 
tinct cases was not a ‘practice’ prohibited by § 208 of the Act.” Maly at 
931. The court, then noting the case before it, turned on the issue of “an 
unjust and unreasonable practice by a marketing agency,” and said: 
“Finally, the cited district court cases are distinguishable since we find 
much more involved in our case than a few ‘isolated acts.’ In any event, 
to the extent that the district court cases are not factually distinguisha- 
ble, we respectfully decline to follow them.” Maly at 931. The court de- 
clined to rely upon a theory of estoppel, i.e., the honoring of prior drafts, 
and again said: “The Secretary also held, however, that it was unjust and 
unreasonable for Maly to retain the proceeds from the resale of livestock 
with knowledge that the shippers of the livestock had not been paid.” 
Maly at 932. 

We cannot interpret the above case to stand for the proposition that 
the term practice covers only repeated, habitual, or customary acts. 
Rather, it merely defines a kind of act which is unjust within the mean- 
ing of the statute. 

The case of Rice v. Wilcox , 630 F.2d 586 (8th Cir. 1980), is in many re- 
spects similar to Maly. We quote at 588: “Bill Davis, d/b/a Davis Live- 
stock Auction (Davis), was both a market agency selling livestock on 
commission and a dealer buying and selling livestock for his own account 
operating on a posted stockyard. Davis was found to have violated 7 
U.S.C. § 208 by committing the unjust practice of retaining the pro- 
ceeds from the sale of cattle owned by Bill and Lois Rice and consigned 
to him by Wilcox. 

“The Secretary of Agriculture found Clenis Wilcox to be operating as a 
dealer and his failure to pay Rice for livestock purchased was also found 
to be an unjust practice. Thereafter, the reparation orders were entered, 
which are the basis for this appeal. We affirm the action of the district 
court sustaining the reparation orders.” 

The court, making reference to the “dispute” surrounding the defini- 
tion of the term “practice,” noted that an isolated instance does not con- 
stitute a practice, and then said: “In the instant case, after honoring sev- 
enteen drafts, two drafts were dishonored. As in Hays, there was suffi- 
cient recurrence to establish a ‘practice.’ In so holding we emphasize that 
isolated transactions do not constitute a practice.” Rice at 591. The court 
then concluded by referring to an earlier-mentioned district court opin- 
ion, Neugebauer v. Ryken, 34 A.D. 1712 (S.D. S.D. 1975), and said: “We 
agree with Chief Judge Nichol that the purposes of the Act are not 
served by interpreting the term ‘practice’ to require several acts of dis- 
honoring checks.” Rice at 592. 
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Admittedly, both Maly and Rice contain language which is ambiguous 
and when taken in isolation tends to support Platte Valley’s definition of 
“practice.” However, when we consider the facts and results in each of 
the cases, it is clear the repetitive element refers not to the transaction 
for which relief is given, but to acts preceding the transaction which 
make the latter unjust or unreasonable. In two of the cases considered in 
Maly a single dishonored draft was involved. In Rice two drafts were dis- 
honored at the same time. 

Although Neugebauer is a trial court opinion, the Eighth Circuit 
adopted its reasoning and, therefore, it is necessary to examine 
Neugebauer in order to interpret Rice. Neugebauer did not involve 
drafts or checks but did involve a single transaction. In that case the 
stockyard advertised for sale a group of Angus heifers, representing 
them to have been bred to Angus bulls. The representation was false. 
The Secretary entered a reparation order for the payment of money. The 
judge in Neugebauer wrote at 1714-16: “The allegation of lack of juris- 
diction is dependent upon the interpretation of the word ‘practice’ found 
in Sec. 208 of the Act as amended. Defendant asserts that the action of 
defendant was a single and isolated incident and not a ‘practice’ within 
the meaning of the Act. The United States intervened for the explicit 
purpose of defending the jurisdiction of the Secretary of Agriculture in 
this case. 

“This Court is persuaded that the action of the defendant was a prohib- 
ited ‘practice’ within the meaning of the Act. The defendant has cited 
two district court cases in support of the contention that jurisdiction is 
lacking. McClure v. E. A. Blackshere Co., 231 F. Supp. 678 (D. Md. 
1964); Guenther v. Morehead, 272 F. Supp. 721 (S.D. Iowa 1967). 

“In McClure, the plaintiff had sought enforcement of a reparation or- 
der entered upon defendant’s refusal to pay for livestock purchased by 
defendant’s agent. The Court found that the Secretary did not have jur- 
isdiction under Sec. 208 of the Act. The opinion was first premised on 
the basis that nonpayment of a bill did not involve a regulation or prac- 
tice with respect to the furnishing of stockyard services. The Court 
stated: 

‘It would take the most violent stretching of an elastic imagination to 
class the nonpayment of a bill as involving a regulation or practice in re- 
spect to the furnishing of stockyard services; ....McClure, supra at 
681.’ 

“The transaction before this Court does not relate to nonpayment of 
bills or an ordinary debtor-creditor relationship. The Secretary found 
that defendant, a registered market agency under the Act, had made 
false representations in the sale of Angus heifers. The Court can con- 
ceive of no action by a market agency more inextricably within the term 
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of ‘furnishing stockyard services’ than representations made by a market 
agency in the course of an auction sale of livestock at a posted stockyard. 
Under Sec. 201 (b) and (c) of the Act, defendant’s actions were clearly in 
the course of furnishing stockyard services by a registered market 
agency. 

“The Court in McClure also found that a single instance of nonpay- 
ment of a bill could not be denominated a practice within the meaning of 
the Act. The Court noted: 

‘Practice ordinarily implies uniformity and continuity, and does not 
denote a few isolated acts, and uniformity and universality, general no- 
toriety and acquiescence, must characterize the actions on which a prac- 
tice is predicated. McClure, supra at 682.’ 

“Implicit in this analysis was the restriction that there could be only a 
single actor to establish a practice. The Court finds no such limitation 
either in the language of the Act or the legislative history. . . . 

RS RRR KW R 

“The above references of legislative history would indicate that the 
term ‘practices’ found in Sec. 208 referred to practices within the indus- 
try as a whole and not to the practices of a single specific market agency. 
It would defeat the purpose of the Act to hold that the Secretary was de- 
void of jurisdiction in the instant case merely because the defendant has 
not made misrepresentations to the plaintiff or to other purchasers in 
the past.” 

We hold that the terms “practice” and “practices” in § 208 (a) do not 
necessarily require repetitive acts. The term “practice” may involve a 
single transaction if the unjust or unreasonable practice is among the 
evils the Packers and Stockyards Act was intended to remedy. The cases 
upon which Platte Valley relies are sufficiently distinguished in the 
cases we have just discussed, and we will not elaborate or repeat those 
distinctions in this opinion. Our holding should not be construed as indi- 
cating we disagree with the uniform holding of the cases we have dis- 
cussed, that the reparation procedure does not give the Secretary juris- 
diction as a check-collecting agency. The Secretary of Agriculture had 
jurisdiction in this case because the act involved was, for the reasons 
stated in the next section of this opinion, unjust and unreasonable. 

The essence of Platte Valley’s second contention is that it had the right 
to offset Tige’s obligation to it by appropriating money it held in the cus- 
todial account for shippers’ proceeds. As we have already noted, the Sec- 
retary’s regulation adopted pursuant to the act makes the custodial ac- 
count a trust fund of which the market agency is the trustee. One of the 
apparent purposes of this regulation is to prevent the market agency 
from using the trust account to finance its own operations. Concomitant 
with that purpose is the objective of assuring that the seller of the cattle 
is paid. United States v. Donahue Bros., 59 F.2d 1019 (8th Cir. 1932). 
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Under the general law of trusts, a trustee may not offset a debt owing 
to the trustee individually and not as trustee. Bogert, The Law of Trusts 
and Trustees § 814 (Rev. 2d ed. 1981), and cases and authorities cited at 
n. 58. In United States v. Donahue Bros., supra, the Eighth Circuit held 
the conversion or commingling of trust funds was an unjust practice un- 
der the act. While the conversion by Platte Valley occurred in a debtor- 
creditor context, there is no doubt that under the facts in the case, as 
found by the Secretary, and the absence of any showing that some other 
party had an interest in the funds Tige owed Platte Valley from prior 
transactions, Platte Valley, when and if it received payment from Tige, 
would have been entitled to those funds individually. 

It is, of course, important in this case that the record supports the Sec- 
retary’s finding that when Platte Valley offset the debt of Tige on Febru- 
ary 28 and March 1, it already had notice that Mid-South was the ship- 
per of the cattle and was unpaid. The first fact it knew from the bills of 
lading; the second, from Engleman’s conversation with Mid-South’s 
agent. It therefore knew that Mid-South had an interest in Tige being 
paid so that it in turn could be paid. 

Mid-South had, as we have already noted, reserved in the invoices title 
until it was paid. Tige’s right in the cattle as against the seller (Mid- 
South) was conditioned on payment. Neb. U.C.C. § 2-507 (2) (Reissue 
1980). Tige could, however, transfer title to a good-faith purchaser. Neb. 
U.C.C. § 2-403 (1) (Reissue 1980). Platte Valley, however, was not a 
purchaser; it was an agent of Tige, selling on commission. Its rights 
could rise no higher than those of its principal. 

Under the provisions of § 209 (a), the market agency is liable for vio- 
lation of the provisions of § 208 (a) to the person or persons injured 
thereby. Mid-South was injured by the act of Platte Valley in misusing 
the trust account contrary to the provisions of the act and the regula- 
tions promulgated thereunder. Platte Valley’s contention that the judg- 
ment is not supported by sufficient evidence is not well taken. 

The exclusive method of review of reparation orders is by action in the 
U.S. District Court or the appropriate state court. § 210 (f). Maly Live- 
stock Commission Co. v. Hardin, 446 F.2d 4 (8th Cir. 1971). The stand- 
ard of review by the court seems not to have been decided. However, the 
U.S. Supreme Court has construed provisions of the Interstate Com- 
merce Act substantially the same as § 210(f). ICC v. Atlantic Coast 
Line R. Co., 383 U.S. 576, 86S. Ct. 1000, 16 L. Ed. 2d 109 (1966). The 
Court there held that the commission’s findings on issues other than pri- 
mary jurisdiction issues “are subject to review under the prima facie evi- 
dence provision of § 16 (2), with the statutory rights of introducing evi- 
dence not before the Commission and obtaining a jury determination of 
disputed issues of fact.” Id. at 594. The Court continued in a footnote: 
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“Section 16 (2), of course, does not limit the carrier to introducing oppos- 
ing evidence to rebut the prima facie effect of the Commission’s order. It 
may also challenge the admissibility of the order on the grounds, for ex- 
ample, that the Commission did not afford the carrier a fair hearing or 
that the order was not based upon substantial evidence... . But if a 
Commission order containing findings on all matters essential to the 
shipper’s recovery is admitted and the carrier produces no opposing evi- 
dence, the findings and order of the Commission may not be rejected by 
the jury and the shipper is entitled to judgment.” Jd. at 594. 

The act makes the findings of the Secretary prima facie evidence of 
the facts found. § 210 (f). There was received in evidence on the motion 
for summary judgment not only the order and findings of the Secretary, 
but the record of the entire hearing before the examiner at which both 
parties presented evidence without restriction. Platte Valley did not, at 
the hearing in the District Court, offer any additional contradictory evi- 
dence or seek a further evidentiary hearing. Under the circumstances, it 
was proper to determine the matter on motion for summary judgment. 


AFFIRMED. 
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DISCIPLINARY DECISIONS 
(No. 21, 189) 


In re JIMD. BEARD. P & S Docket No. 5915. Decided December 1, 
1981. 


Dealer—Failure to pay when due—Insufficient funds checks—Suspension 
of registration—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the full purchase 
price of livestock; and issuing insufficient funds checks. Respondent is suspended as 
a registrant for nine months and thereafter until no longer insolvent. 


Lydia Lizarribar,, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS 
BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 


after referred to as the Act, instituted by a complaint filed by the Depu- 
ty Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, charging that the respondent has wilfully violated 
the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Jim D. Beard, d/b/a Beard Cattle Co., hereinafter referred to as 
the respondent, is an individual whose address is 238 East Avenue “G”, 
P.O. Box 61, Kingman, Kansas 67068. 
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(b) Respondent, at all times material herein, was: 

(1) Engaged in the business of a dealer buying and selling live- 
stock for his own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. (a) As of December 30, 1980, the respondent had current liabilities 
of $1,156,039.00 and current assets of $155,500.00, resulting in an ex- 
cess of current liabilities over current assets of $1,000,539.00. 

(b) Respondent’s current liabilities presently exceed his current as- 
sets. 

3. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph III of the 
complaint, purchased livestock and in purported payment thereof issued 
checks which were returned unpaid by the bank upon which such checks 
were drawn because respondent did not have sufficient funds on deposit 
and available in the account upon which such checks were drawn to pay 
such checks when presented. 

(b) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph III of the 
complaint, purchased livestock and failed to pay, when due, the full 
amount of the purchase of such livestock. 

(c) As of January 9, 1981, respondent had failed to pay for approxi- 
mately $405,672.02 for livestock. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 213 (a) 
and 228b). 


ORDER 


Respondent, his agents, and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with his 
activities subject to the Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock pur- 
chased; and 

2. Issuing checks in purported payment for livestock without having 
and maintaining sufficient funds on deposit and available in the account 
upon which such checks are drawn to pay such checks when presented 
for payment. 





60 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 60 


Respondent is suspended as a registrant under the Act for a period of 
nine months and thereafter until such time as he shall demonstrate 
that he is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this proceed- 
ing terminating the suspension, after the expiration of the nine month 
period of suspension. 

This order shall be effective from the sixth day after the decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on January 11, 1982—Kd.] 


(No. 21, 190) 


In re CORSICA LIVESTOCK SALES, INC., and CORSICA CATTLE INC. 
P&S Docket No. 5747. Decided January 5, 1982. 


Market agency—Insolvency—Bonding requirement—Suspension of 
registration—Consent 


Respondent Corsica Livestock Sales, Inc. consented to an order to cease and desist from op- 
erating as a market agency while its current liabilities exceed its current assets, and 
from operating without having or maintaining a reasonable bond or its equivalent. 
Respondent is suspended as a registrant until no longer insolvent and until it has ad- 
equate bond coverage. 


Joanne Schwartz, for complainant. 
Gale Fisher, Sioux Falls, S. Dak., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
CORSICA LIVESTOCK SALES, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by an Amended Complaint filed by the Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondents willfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent Corsica Livestock Sales, Inc., admits the jurisdictional 
allegations in paragraph I of the Amended Complaint and specifically 
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admits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations. waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Corsica Livestock Sales, Inc., hereinafter referred to as respondent 
CLSI, is a South Dakota corporation whose business address is Box 268, 
Corsica, South Dakota 57328. 

2. Respondent CLSI, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Corsica 
Livestock Sales, Inc., stockyard, a posted stockyard subject to the provi- 
sions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent CLSI, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with its 
operations under the Act, shall cease and desist from: 

1. Operating as a market agency while its current liabilities exceed its 
current assets; and 

2. Operating as a market agency without having and maintaining a 
reasonable bond or its equivalent. 

Respondent CLSI is suspended as a registrant under the Act until such 
time as it demonstrates that it is no longer insolvent and that it has ade- 
quate bond coverage under the Act and regulations. When respondent 
CLSI demonstrates that it is no longer insolvent and that it has obtained 
a reasonable bond or its equivalent, a supplemental order will be issued 
in this proceeding terminating this suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21, 191) 


In re CORSICA LIVESTOCK SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GENERAL 
SERVICES CORPORATION, ELWOoOD L. (WooDY) NELSON, CORSICA 
CATTLEINC. P&S Docket No.5728. Decided January 5, 1982. 


Market agency—Net proceeds—Shippers’ proceeds account— 
Consignments—Undue preference or advantage—Suspension of 
registration—Consent 


Respondent Corsica Livestock Sales, Inc. consented to an order to cease and desist from 
using funds received as proceeds for its own purposes; failing to deposit into or 
maintain properly its account for shippers’ proceeds; permitting employees to pur- 
chase livestock out of consignment for their own speculative accounts; permitting 
employees engaged in the actual conduct of auction sales to purchase livestock out 
of consignment for their own accounts; and extending undue preference or advan- 
tage by failing to charge some consignors the same as charged other consignors. Re- 
spondent is suspended as a registrant for 21 days and thereafter until the deficit in 
its shippers’ proceeds account is eliminated. 


Joanne Schwartz, for complainant. 
Gale Fisher, Sioux Falls, S. Dak., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION WITH RESPECT TO 
CORSICA LIVESTOCK SALES, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seg.) by an Amended Complaint filed by the Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated the 
Act and the regulations issued thereunder (9 CFR §201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR §1.138). 

The respondent Corsica Livestock Sales, Inc., admits the jurisdictional 
allegations in paragraphs I (A) (1), (8) and (4) of the Amended Com- 
plaint, as those allegations pertain to it, and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Corsica Livestock Sales, Inc., hereinafter referred to as respondent 
CLSI, is a South Dakota corporation whose business address is Box 268, 
Corsica, South Dakota 57328. 

2. Respondent CLSI, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Corsica 
Livestock Sales, Inc. stockyard, a posted stockyard subject to the provi- 
sions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent CLSI, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with its 
operations subject to the Packers and Stockyards Act, shall cease and de- 


sist from: 

1. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, and mak- 
ing such other use of shippers’ proceeds in their possession or control as 
will endanger or impair the faithful and prompt accounting therefor and 
the payment of the portions thereof due to the person or persons entitled 
thereto; 

2. Failing to deposit in the Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR §201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

3. Failing to otherwise maintain the Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR §201.42); 

4. Permitting owners, officers or employees to purchase livestock out 
of consignment for their own speculative account, as provided by section 
201.57 of the regulations (9 CFR §201.57); 

5. Permitting auctioneers and other employees engaged in the actual 
conduct of auction sales to purchase livestock out of consignment, for 
any purpose, for their own account, as provided by section 201.57 of the 
regulations (9 CFR §201.47); and 
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6. Extending undue preference or advantage, in connection with the 
sale of livestock on a commission basis at the stockyard, to any consignor 
by failing to charge such consignor the same commission as that charged 
other consignors. 

Respondent CLSI is suspended as a registrant under the Act for a 
period of 21 days and thereafter until it demonstrates that the deficit in 
its Custodial Account for Shippers’ Proceeds has been eliminated. When 
it demonstrates that the deficit in its Custodial Account for Shippers’ 
Proceeds has been eliminated, a supplemental order will be issued in this 
proceeding terminating the suspension after the expiration of the 21 day 
period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning period of the suspension period (or the part thereof 
not effectively served) shall be the date fixed by a court of competent 
jurisdiction which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 21,192) 


In re GLEN HEBER d/b/a NEW LIBERTY LIVESTOCK AUCTION, MERCER 
COUNTY LIVESTOCK AUCTION, and WALNUT AUCTION SALES. P&S 
Docket No. 5867. Decided January 5, 1982. 


Dealer—Market agency—Net proceeds—Shippers’ proceeds account— 
Consignments—Insufficient funds checks—Accounts of sale— 
Accounts and records—Civil penalty—Consent 


Respondent consented to an order to cease and desist from using funds received as pro- 
ceeds for his own purposes; failing to deposit into or maintain properly his account 
for shippers’ proceeds; purchasing livestock from consignment for his own specula- 
tive account; permitting employees to purchase livestock out of consignment for re- 
sale for their own speculative accounts; issuing insufficient funds checks; and issu- 
ing accounts of sale failing to show the true and correct names of purchasers. Re- 
spondent is also ordered to maintain complete and accurate records, and is assessed 
a civil penalty of $20,000.00. 


Peter V. Train, for complainant. 
Peter H. Lousberg, Rock Island, Ill., for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
Agricultural Marketing Service, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). An amended com- 
plaint was filed pursuant to section 1.137 of the Rules of Practice applic- 
able to this proceeding (7 CFR §1.137). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the amended complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Glen Heber, hereinafter referred to as the respondent, is an indi- 
vidual whose personal mailing address is Box 541, Viola, Illinois 61486. 


2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the New 
Liberty Livestock Auction stockyard, New Liberty, Iowa, a posted stock- 
yard subject to the provisions of the Act, hereinafter referred to as New 
Liberty; 

(b) Engaged in the business of conducting and operating the Mercer 
County Livestock Auction stockyard, Viola, Illinois, a posted stockyard 
subject to the provisions of the Act, hereinafter referred to as Mercer; 

(c) Engaged in the business of conducting and operating the Walnut 
Auction Sales stockyard, Walnut, Illinois, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as Walnut; 

(d) Engaged in the business of a market agency selling livestock in 
commerce on a commission basis and as a dealer buying and selling live- 
stock in commerce for his own account; and 

(e) Registered with the Secretary of Agriculture in his own name as 
dealer buying and selling livestock in commerce for his own account, and 
as a market agency selling livestock in commerce on a commission basis 
under the trade names of New Liberty Livestock Auction, Mercer Coun- 
ty Livestock Auction, and Walnut Auction Sales. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Glen Heber, individually or in the names of New Liberty 
Livestock Auction, Mercer County Livestock Auction, or Walnut Auc- 
tion Sales, or through any corporate or other device, in connection with 
his activities subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of his own and for purposes other than 
the payment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers, and making such other use of shippers’ proceeds in his 
possession or control as will endanger or impair the faithful and prompt 
accounting therefor and payment of the portions thereof due to the per- 
son or persons entitled thereto; 

2. Failing to deposit in his “Custodial Accounts for Shippers’ Pro- 
ceeds”, within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR §201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

3. Failing to otherwise maintain his “Custodial Accounts for Shippers’ 
Proceeds” in conformity with the provisions of section 210.42 of the 
regulations (9 CFR § 201.42); 

4. Purchasing livestock from consignments from any market agency 
in which he has an ownership interest, or is an officer or an employee, 
for his own speculative account; 

5. Permitting owners, officers, agents, or employees to buy livestock 
out of consignment for resale for their own speculative accounts; 

6. Issuing checks in payment of the net proceeds resulting from the 
sale of livestock sold on a commission basis without having sufficient 
funds on deposit and available in the bank account on which such checks 
are drawn to pay such checks when presented; and 

7. Issuing accounts of sale to consignors of livestock which fail to 
show the true and correct names of the purchasers of their livestock. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his operations as a 
market agency and dealer subject to the Act including purchase invoices 
and accounts of sale which show the true and correct names of the pur- 
chasers of livestock. 
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In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), re- 
spondent Glen Heber is assessed a civil penalty in the amount of twenty 
thousand dollars ($20,000). 

The provisions of the Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,193) 


In re FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Decided January 
7, 1982. 


Packer—Failure to pay when due—Civil penalty—Consent 


Respondent consented to an order to cease and desist from purchasing livestock and fail- 
ing to pay, when due, for such livestock. Also, respondent is civil penalty of $500.00. 


Charlene Rosen, for complainant. 
Joan P. Clark, Milwaukee, Wis., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Feider Packing Company, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Belgium, Wisconsin. Its business mailing address is R.R. #1, 
Belgium, Wisconsin 53004. 
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2. Corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; 

(b) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(c) A packer within the meaning of and subject to the provisions of 
the Act. 

3. James A. Feider, hereinafter referred to as the individual respond- 
ent, is an individual whose business address is R.R. #1, Belgium, Wis- 
consin 53004. 

4. Individual respondent is, and at all times material herein was: 

(a) President of the corporate respondent; 

(b) Owner of a substantial portion of the outstanding stock of the 
corporate respondent; and 

(c) Responsible for the management, direction and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Corporate respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, and individual respondent, directly or through any 
corporate or other device, in connection with their activities subject to 
the Packers and Stockyards Act, shall cease and desist from purchasing 
livestock and failing to pay, when due, for such livestock as specified in 
section 409 of the Act. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), indi- 
vidual respondent is assessed a civil penalty of $500.00. 

The provisions of this Order shall be effective on the first day after 
service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21,194) 


In re KNICKERBOCKER MEATS, INC. P &S Docket No. 5955. Decided 
January 8, 1982. 


Packer—Gifts—Records—Civil penalty—Consent 


Respondent consented to an order to cease and desist from giving or offering to give any 
gift of money or property to customers, to induce such customers, to purchase re- 
spondent’s meat or meat food products. Also, respondent is ordered to maintain suf- 
ficient records, and is assessed a civil penalty of $13,000.00. 


Kenneth H. Vail, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent violated 
the Act. This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Knickerbocker Meats, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at 7770 
N.W. 23rd Ave., Miami, Florida 33147. 

2. Respondent is, and at all times material herein was, engaged in the 
business of (a) manufacturing and preparing meats and meat food 
products for sale and shipment in commerce, and (b) marketing meats 
and meat food products acting as a wholesale dealer or distributor in 


commerce. 

3. Respondent is, and at all times material herein was, a packer with- 
in the meaning of that term as defined in the Act, and subject to the pro- 
visions of the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Knickerbocker Meats, Inc., together with its officers, 
agents and employees, in connection with its operations as a packer, 
shall cease and desist from giving or offering to give, in connection with 
the sale or distribution by it of meat and meat food products, any gift of 
money or property of more than nominal value to, or for the benefit of, 
any officer, agent or employee of any customer or prospective customer 
as a means of inducing such customer to make purchases of meat or meat 
food products from respondent. 

Respondent shall keep and maintain records sufficient to fully disclose 
all gifts referred to in the preceding paragraph. 

Respondent is assessed a civil penalty of thirteen thousand dollars 
($13,000), payable by certified check made to the order of the Treasury 
of the United States. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the first day after service upon the 
respondent. 


(No. 21,195) 


Inre BOBBY L. BROTHERTON. P &S Docket No. 5896. Decided Janu- 
ary 12, 1982. 


Dealer—Consignments—Failure to show true ownership of livestock—Civil 
penalty —Consent 


Respondent consented to an order to cease and desist from consigning his own livestock to 
any market and repurchasing such livestock to fill purchase orders; and failing to 
show the true ownership of livestock. Also, respondent is assessed a civil penalty of 
$1,500.00. 


Lydia Lizarribar, for complainant. 
Jerry L. Atherton, Tyler, Tex., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bobby L. Brotherton, hereinafter referred to as the respondent, is 
an individual whose address is 107 Shamrock Dr., Palestine, Texas 
75801. 

2. Respondent is, and at all times material herein was, engaged in the 
business of a market agency buying livestock on a commission basis in 
commerce and as a dealer buying and selling livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his employees and agents, directly or indirectly or 
through any corporate or other device, in connection with his livestock 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 

1. Consigning his own livestock to any market and repurchasing such 
livestock to fill purchase orders. 

2. Using his own livestock to fill purchase orders on a commission 
basis without disclosing prior to the purchase, to the person for whom 
such purchases are made, the true ownership of such livestock. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the re- 
spondent is assessed a civil penalty of $1,500.00. 
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The provisions of this Order shall become effective on the sixth day af- 


ter service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 21,196) 


In re VALDA, INC., a corporation, and G. L. CHERRY, an individual. 
P &S Docket No. 5964. Decided January 12, 1982. 


Packer—Carcass grades and weights, incorrect and inaccurate—Accounts 
and records—Civil penalty—Consent 


Respondents consented to an order to cease and desist from weighing hot carcasses on the 
basis of incorrect and inaccurate weights; issuing accounts of sale and paying sellers 
on the basis of incorrect and inaccurate weights; and failing to settle and make pay- 
ments for livestock purchased on a carcass grade and weight basis on actual hot car- 
cass weights. Respondents are also jointly and severally assessed a civil penalty of 
$2,500.00. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondents willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and Notice of Hearing and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor de- 
ny the remaining allegations, waive oral hearing and further procedure, 
and consent and agree, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this order. 
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FINDINGS OF FACT 


1. Valda, Inc., doing business as Catelli Meat Packers, hereinafter re- 
ferred to as the corporate respondent, is a corporation whose mailing ad- 
dress is 48 Almshouse Road, Richboro, Pennsylvania 18954. 

2. The corporate respondent is, and was at all times material herein: 

a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

b) A packer within the meaning of and subject to the provisions of 
the Act. 

3. G. L. Cherry, hereinafter referred to as the individual respondent, 
is an individual whose business address is 48 Almshouse Road, Richboro, 
Pennsylvania 18954. 

4. The individual respondent is, and was at all times material herein: 

a) President and General Manager of the Corporate respondent; and 
b) Responsible for the direction, management and control of the 
corporate respondent. 

5. Mrs. G. L. Cherry, wife of the individual respondent, owns all the 
corporate stock issued by the corporate respondent, but is not active in 
the operations of the firm. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to this decision, such decision will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, individually or as an officer, di- 
rector, agent or employee of the corporate respondent or its successors, 
in connection with their operations as a packer subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Deducting any tare from the actual hot carcass weight of livestock 
purchased on a carcass weight or a carcass grade and weight basis other 
than the actual weight of the hooks and rollers attached to such carcass; 

2. Issuing, or causing to be issued, accounts of purchase to persons 
who have sold livestock to respondents on a carcass weight or carcass 
grade and weight basis which fail to show the accurate and correct 
weights of the livestock purchased; 

3. Paying sellers who have sold livestock on a carcass weight or car- 
cass grade and weight basis on the basis of inaccurate and incorrect 
weights; and 
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4. Failing to settle and make payments for livestock purchased on a 
carcass grade and weight basis on actual hot carcass weights. 

Respondents shall prepare and keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their busi- 
ness as a packer subject to the Act including: (1) kill sheets and account- 
ings showing the true and correct weights of individually identified live- 
stock or livestock carcasses purchased on a carcass grade and weight 
basis; (2) hot carcass weight tags or comparable records showing individ- 
ual carcass weight and identity of livestock purchased on a carcass 
weight basis, and (3) shipping manifests or comparable records correlat- 
ing the individual hot carcass identity and weights to the shipping 
weights of unbroken carcasses. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b)), re- 
spondents Valda, Inc. and G. L. Cherry are jointly and severally assessed 
a civil penalty in the amount of two thousand five hundred dollars 
($2,500.00). 

This order shall have the same force and effect as if entered after the 
full hearing and shall be effective on the first day after service upon re- 
spondents. 


(No. 21,197) 


In re BILL D. CHILDERS. P & S Docket No. 5960. Decided January 
19, 1982. 


Packer—Failure to pay when due—Current liabilities exceed current 
assets—False and inaccurate weights—Scales—Civil penalty—Consent 


Respondent consented to an order to cease and desist from failing to pay, when due, the 
full purchase price of livestock; engaging in business while his current liabilities ex- 
ceed his current assets; purchasing livestock on a carcass weight basis and paying 
and accounting for such purchases on the basis of false or inaccurate weights; and 
failing to maintain and operate livestock or monorail scale to insure accurate and 
correct weights. 


Thomas Heinz, for complainant. 
Roy E. Adkins, Eugene, Oreg., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
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Department of Agriculture, alleging that the respondent’s financial 
condition does not meet the requirements of the Act and that the re- 
spondent violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Bill D. Childers, hereinafter referred to as the respondent, is an in- 
dividual d/b/a Tri Valley Meat Co. with his principal place of business lo- 
cated at 90579 Hiway 99N, Eugene, Oregon 97402. 

2. Respondent is now and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing or preparing meats or meat food 
products for sale or shipment in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents, employees, successors and assigns, directly or 
indirectly or through any corporate or other device, shall cease and de- 
sist from: 

1. Failing to pay, when due, the full purchase price of livestock; 

2. Purchasing livestock for slaughter as a packer subject to the Act 
while respondent’s current liabilities exceed his current assets, unless re- 
spondent pays the full purchase price of the livestock at the time of pur- 
chase in cash, by certified check, or by wire transfer of funds to the seller 
or the seller’s duly authorized representative at the time of transfer of 
possession of the livestock to the respondent, as provided by section 409 
of the Act (7 U.S.C. 228b), or unless the seller of such livestock, who has 
been made aware of respondent’s current financial condition, agrees to 
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sell such livestock to respondent on credit terms and acknowledges in 
writing as prescribed in 9 C.F.R. 201.200 that such seller understands 
the effects of such credit sale on his rights under section 206 (b) of the 
Act (7 U.S.C. §196 (b) ). 

3. Purchasing livestock on a carcass weight basis and paying and ac- 
counting for such purchases on the basis of false and inaccurate weights; 

4, Failing to maintain and operate any livestock or monorail scale 
owned or controlled by him in such a manner as to insure accurate and 
correct weights; and 

5. Purchasing livestock on a carcass weight basis and paying for such 
purchases on any basis other than the actual (hot) weight of the car- 
casses obtained from such livestock. 

Respondent is hereby assessed a civil penalty of One Thousand and 
no/100 Dollars ($1,000.00). 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 

Copies of this decision shall be served upon the respondent. 


(No. 21,198) 


In re HENRY TAYLOR. P &S Docket No. 5941. Decided January 19, 
1982. 


Market agency—Bonding requirement—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the consent 


decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Henry Taylor, hereinafter referred to as respondent, is an individ- 
ual whose business mailing address is 1206 Fairlane Drive, Dothan, Ala- 
bama 36301. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Henry Taylor, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Insofar as respondent is currently in compliance with the bonding re- 
quirements of the Act and the regulations, no suspension is warranted. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies hereof shall be served 
on the parties. 
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(No. 21,199) 


In re INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Docket 
No. 5945. Decided January 22, 1982. 


Dealer—Market agency—Accounts of purchase/invoices/billings, false, 
inaccurate or misleading—Accounts and records—Civil penalty— 
Suspension of registration—Consent 


Respondent consented to an order to cease and desist from issuing accounts of purchase, 
invoices or billings on the basis of false, inaccurate, or misleading weight or price en- 
tries; collecting on the basis of false, inaccurate, or misleading weights or prices; 
and is ordered to maintain records showing correct and accurate weight and price 
entries. Respondent is also assessed a civil penalty of $5,000.00, and is suspended as 
a registrant for 30 days. 


Allan R. Kahan, for complainant. 
Jerry Quick, Bloomington, IIl., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 


ture, alleging that the respondent wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Interstate Producers Livestock Association, hereinafter referred to 
as the respondent, is a corporation with its principal place of business lo- 
cated at Peoria, Illinois, and whose business mailing address is 1705 
West Luthy Drive, Peoria, Illinois 61614. 

2. The respondent is, and was at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account at its Elkader, Iowa hog buying station and at 
other locations; and 
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(b) Registered with the Secretary of Agriculture as a market agency 
buying livestock on a commission basis in commerce and as a dealer to 
buy and sell livestock for its own account in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Interstate Producers Livestock Association, its officers, 
directors, agents, employees, successors and assigns, directly or through 
any corporate or other device, in connection with its operations under 
the Act, shall cease and desist from: 

1. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight or price entries for such livestock; 

2. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices, or billings; and 

3. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information where such insertion or 
omission results in whole or in part, in a false, inaccurate or misleading 
record of such livestock purchase or sale transaction. 

Respondent shall keep and maintain accounts, records and memo- 
randa, which fully and correctly disclose all transactions involved in its 
business as a market agency or dealer subject to the Act, including, but 
not limited to: (1) true and correct copies of accounts of purchase pre- 
pared by respondent for livestock purchased on commission; (2) accounts 
of sale showing true and correct weights; and (3) scale tickets reflecting 
true and correct weights. 

Respondent is hereby assessed a civil penalty of five thousand dollars 
($5,000.00). 

Respondent is suspended as a registrant under the Act operating at its 
Elkader, Iowa facility for a period of thirty (30) days. 

The provisions of this order shall be effective from the sixth day after 
service upon the respondent. 

Copies hereof shall be served upon the parties. 
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(No. 21,200) 


In re ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. ROB- 
ERTS, an individual. P&S Docket No. 5777. Decided January 26, 
1982. 


Dealer—Market agency—Unfair or deceptive practices—Accounts and 
records— Application for registration, not denied 


Respondents are ordered to cease and desist from using their own livestock to fill purchase 
orders without disclosing all the relevant information, and from consigning or pur- 
chasing livestock under false or fictitious names. Respondents are also ordered to 
keep and maintain complete and accurate records, and the applicant/corporate re- 
spondent’s application for registration is not denied. 


Dorothea A. Baker, Administrative Law Judge. 


Allan R. Kahan, for complainant. 
Coit I. Hughes, III, Phoenix, Ariz., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181etseq.), 
and the regulations promulgated thereunder (9C.F.R.§ 201.1 et seq.). 


Complainant seeks an order requiring the respondents to cease and de- 
sist from: (1) using their own livestock to fill purchase orders without 
full and timely disclosure of all relevant information, including the true 
ownership of the livestock, to the party or parties on whose behalf they 
are acting; (2) consigning or purchasing livestock under false or fictitious 
names; and (3) engaging in any scheme or device to artificially inflate 
the price of livestock purchased on a commission basis. Complainant also 
seeks an order suspending the individual respondent as a registrant for 
90 days and denying the application for registration of the corporate re- 
spondent. 

After a hearing, Administrative Law Judge Dorothea A. Baker filed 
an initial decision and order on September 30, 1981, finding for respond- 
ents and dismissing the complaint. On November 10, 1981, complainant 
appealed to the Judicial Officer, to whom final administrative authority 
has been delegated to decide the Department’s cases subject to 5 U.S.C. 
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§§ 556 and 557 (7 C.F.R.§ 2.35).' The case was referred to the Judicial 
Officer for decision on December 17, 1981. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent, but is denied inas- 
much as the issues on appeal have been thoroughly briefed and oral argu- 
ment would seem to serve no useful purpose. 


FINDINGS OF FACT 


1. Marvin P. Roberts, the individual respondent, is an individual 
whose mailing address is 611 East Broadmor, Tempe, Arizona 85282. At 
all times material herein he is and was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock on a commission basis in 
commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency buying livestock 
on a commission basis. 

2. Roberts Enterprises, Inc., the applicant/corporate respondent, is a 
corporation with its principal place of business at Tempe, Arizona, and 
its business mailing address is 611 East Broadmor, Tempe, Arizona 
85282. 

3. Applicant/corporate respondent is, and at all times material herein 
was, engaged in the business of buying and selling livestock in commerce 
for its own account and buying livestock in commerce on a commission 
basis. 

4. The individual respondent is, and at all times material herein was, 
President and primary stockholder of the applicant/corporate respond- 
ent and was and is responsible for the management, direction and con- 
trol of the policies, practices and activities of the corporate respondent. 

5. The individual respondent, on 24 separate occasions from July 
1977 through February 1979, purchased livestock for his own account, 
consigned the livestock to an auction market and repurchased, on a com- 
mission basis, said livestock for the account of his meat packer principal, 
Shamrock Meats, Inc., Los Angeles, California, without disclosing to his 
principal his ownership of the livestock. Five head of the individual re- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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spondent’s livestock were involved in one transaction, and one head in 
each of the other transactions. 

6. The individual respondent, on 24 separate occasions from April 
1978 through December 1978, purchased livestock for his own account, 
consigned the livestock to an auction market and repurchased, on a com- 
mission basis, said livestock for the account of his meat packer principal, 
C. P. Meat Packing, Inc., Phoenix, Arizona, without disclosing to his 
principal his ownership of the livestock. One head of livestock was in- 
volved in each transaction. 

7. The individual respondent, on 13 occasions from April 1978 
through February 1979, purchased livestock for his own account, con- 
signed the livestock to an auction market and repurchased, on a commis- 
sion basis, said livestock for the account of his principal, Boschma Dairy 
and Farm, Tolleson, Arizona, without disclosing to his principal his own- 
ership of the livestock. One head of livestock was involved in each trans- 
action. 

8. With respect to the transactions referred to in Findings 5 through 
7, supra, respondent originally purchased the animals and consigned 
them to an auction market for sale before he received the purchase or- 
ders from his principals. His own livestock involved in the repurchases 
were included in groups of other cattle. His repurchases were a small 
fraction of one percent of his total purchases for his principals. Before 
repurchasing the animals, the individual respondent had not previously 
seen many of them since his father (or at times other persons) purchased 
them for him. Respondent testified that he did not intend to repurchase 
his own animals and did not know that he had done so. 

9. On October 20, 1977, Roberts Enterprises and Sandra Webber, 
Marvin Roberts’ fiance, purchased 155 head of livestock at the Willcox 
Livestock Auction, in Willcox, Arizona. Forty-six animals were taken 
under the name Roberts Enterprises and 109 head under Miss Webber’s 
name. A typographical error on the brand certificates recorded the name 
“A. Webber” as the owner. One day later, Mr. Marvin Roberts purchased 
25 head under the name of “Surprise Cattle Co.” 

Mr. Tim Anton, president of the Arizona Livestock Auction, contacted 
respondent regarding purchasing these cattle. Mr. Anton wanted them 
to fill an order for Benson Farms, but respondent thought Mr. Anton 
wanted them for himself. Even if respondent had known that they were 
for Benson Farms, respondent thought Benson Farms was a name under 
which Mr. Anton transacted business for his own account. 

Respondent consigned the animals for sale to the Arizona Livestock 
Auction and “repurchased” 104 of them, supposedly for Mr. Anton. Mr. 
Anton was on the floor of the auction when respondent repurchased 
them, and was aware of respondent’s ownership and interest in the cat- 
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tle. The actual recipient of the cattle, a partnership involving Benson 
Farms, was not advised of respondent’s repurchase of his own cattle. 


CONCLUSIONS 


It is undisputed that on many occasions, when respondent was con- 
signing large numbers of his own livestock for sale at an auction market 
and also purchasing large numbers of livestock at the same market for 
principals, respondent repurchased his own animals on occasions with- 
out disclosing his ownership to his principals. That is a violation of his 
fiduciary obligation as an agent, an unfair and deceptive practice in vio- 
lation of the Act (7 U.S.C. § 213 (a) ), and a violation of the regulation 
requiring full disclosure to principals (9 C.F.R.§ 201.44). 

However, whether these violations, which were a tiny fraction of re- 
spondent’s total business, were part of a sinister scheme to make a secret 
profit from principals, warranting a substantial suspension order, or 
merely inadvertent and unintentional lapses warranting no more than a 
cease and desist order, is a question to be determined primarily by the 
administrative law judge, who had the opportunity to see and hear re- 
spondent testify and give his explanation of the transactions. See, In re 
King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Martin, 40 
Agric. Dec. 246, 248-49 (1981); In re Crowder, 40 Agric. Dec. 33, 34 
(1981); In re Thornton, 38 Agric. Dec. 1425, 1426-28 (remand order), fi- 
nal decision, 38 Agric. Dec. 1539 (1979); In re Unionville Sales Co., 38 
Agric. Dec. 1207, 1208-09 (1979) (remand order), final decision, 40 
Agric. Dec. 736 (1981); In re National Beef Packing Co., 36 Agric. Dec. 
1722, 1736 (1977), affd, 605 F.2d 1167 (10th Cir. 1979). 

Judge Baker determined that respondent is a credible witness, and she 
believed his protestations of innocence. There is no basis for the Judicial 
Officer on this record to overturn her determination in this respect. Ac- 
cordingly, only a cease and desist order will be issued. 

The use of false and deceptive names in the purchase or sale of live- 
stock, even though not done for a sinister purpose, is a violation of the 
Act (7 U.S.C. §§ 213 (a), 221) and the regulations (9 C.F.R. § 201.44), 
and is subject to an appropriate order based on the allegations of the 
complaint. In re Cody, 37 Agric. Dec. 410, 414-15 (1978). 

Although respondent is no longer engaging in the violations charged 
in the complaint, it is the practice of this agency to issue a cease and de- 
sist order under the Packers and Stockyards Act even when the violator 
ceases violating or discontinues business. Jn re Sterling Colo. Beef Co., 
39 Agric. Dec. 184, 238-39 (1980), appeal dismissed, No. 80-1293 (10th 
Cir. Aug. 11, 1980); In re DeJong Packing Co., 36 Agric. Dec. 1181, 
1218-21 (1977, affd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. de- 
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nied, 449 U.S. 1061 (1980); In re Shatkin, 34 Agric. Dec. 296, 313 
(1975). 

In view of Judge Baker’s acceptance of respondent’s explanation of the 
transactions involved here, there is no basis for finding the corporate re- 
spondent unfit for registration. 

The complaint issued in this case alleged that respondent violated the 
Act on numerous specific dates, and, also, at “divers other times.” Com- 
plainant attempted unsuccessfully to introduce evidence as to other spe- 
cific violations under the “divers other times” allegation. 

Where complainant has evidence that a respondent has engaged in vio- 
lations similar to those charged in the complaint but does not know the 
dates of the violations, it is appropriate to include in the complaint a “di- 
vers other times” allegation, and introduce proof in support of that alle- 
gation. Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. 
denied, 347 U.S. 1016 (1954); Farmers’ Livestock Commun. Co. v. United 
States, 54 F.2d 375, 381 (E.D. Ill. 1931) (3-judge ct.); Jn re Mirman Bros., 
Inc., 40 Agric. Dec. 201, 205-06 (1981) (variance between complaint and 
proof is significant only if respondent is precluded from adequate de- 
fense); In re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1601 (1976) 
(ruling on certified questions), final decision, 39 Agric. Dec. 184 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 
35 Agric. Dec. 1165, 1173-74 (1976); and see Bruhn’s Freezer Meats of 
Chicago, Inc. v. USDA, 438 F.2d 1332, 1342 (8th Cir. 1971); Swift & Co. 
v. United States, 393 F.2d 247, 252-53 (7th Cir. 1968). But where, as 
here, complainant knew the dates of the other violations, complainant 
was required to either include the other dates in the complaint, or else 
respondent would have been entitled to a delay of the hearing to prepare 
an appropriate defense. 


ORDER 


Roberts Enterprises, Inc., and Marvin P. Roberts, directly or through 
any corporate or other device, shall cease and desist from: 

1. Using their own livestock to fill purchase orders on a commission 
or other basis without full and timely disclosure of all relevant informa- 
tion, including the true ownership of the livestock, to the party or par- 
ties on whose behalf they are acting; and 

2. Consigning or purchasing livestock under false or fictitious names. 

The individual respondent and the applicant/corporate respondent 
shall keep and maintain accounts, records and memoranda which fully 
and correctly disclose all transactions in their business under the Act in- 
cluding accounts of purchase and sale which show the true and correct 
name of the purchaser and seller. 
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Applicant/corporate respondent’s application for registration should 
not be denied. 

The provisions of this Order shall become effective on the sixth day af- 
ter service upon the individual respondent and the applicant/corporate 
respondent. 


(No. 21,201) 


In re ROGER GLICK, d/b/a GLICK LIVESTOCK AUCTION. P & S Docket 
No. 5931. Decided January 28, 1982. 


Market agency—Bonding requirement—Civil penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
maintaining a reasonable bond or its equivalent. Respondent is also assessed a civil 
penalty of $1,000.00. Since respondent is now in compliance with the regulations no 
suspension is warranted. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging that 
the respondent wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Roger Glick, d/b/a Glick Livestock Auction, hereinafter referred to 
as the respondent, is an individual whose mailing address is Box 664, 
Minot, North Dakota 58701. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a market agency 
selling livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Roger Glick, d/b/a Glick Livestock Auction, individually 
or through any corporate or other device, in connection with his activ- 
ities subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 


regulations, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Respondent is now in compliance with the bonding requirements of 
the Act and the regulations. Therefore, no suspension is warranted. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b), re- 
spondent is assessed a civil penalty in the amount of $1,000.00 (One 
Thousand Dollars). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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MISCELLANEOUS ORDER ISSUED BY 
JOHN A. CAMPBELL, ADMINISTRATIVE LAW JUDGE 


SUPPLEMENTAL ORDER 
(No. 21,202) 


In re MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. P & S 
Docket No. 5860. Order issued January 15, 1982. The deficit in 
respondent’s Custodial Account for Shippers’ Proceeds’ has been 
eliminated, thus the suspension provision of the December 31, 
1981, order is terminated. 
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COURT DECISIONS 


RUDOLPH J. KAFCSAK, d/b/a ACME FOODS v. THE SECRETARY OF AGRI- 
CULTURE for the United States of America and THE UNITED STATES 
OF AMERICA. Decided December 18, 1981. (Civil Action No. 
80-3406) (USDA PACA Docket No. 2-5307) 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


BEFORE CIRCUIT JUDGES WEICK and BROWN, and U.S. DISTRICT JUDGE 
PRATT.* 


ORDER 


Petitioner seeks review in this court of the decision of the Secretary of 
the Department of Agriculture finding petitioner a repeated, flagrant 
and willful violator of the Perishable Agricultural Commodities Act, as 
amended, 7 U.S.C. § 499b (4) and revoking his license. Petitioner had 
failed to pay $127,000 for 197 lots of fresh produce in violation of Sec- 
tion 2 (4) of the Act, which requires that dealers pay fully and promptly 
for all fresh produce. He also had been adjudicated a bankrupt on an in- 
voluntary petition in bankruptcy. 

The case was submitted to us on the record and briefs without oral 


argument, which was waived. We find that there was substantial evi- 
dence to support the decision of the Secretary and that no prejudicial 
error occurred in the proceedings. We find no error in the admission of 
testimony or in fixing the date of the final order. 

The decision of the Secretary is therefore affirmed. 


* Honorable Philip Pratt, United States District Judge for the Eastern District of Michi- 
gan, sitting by designation. 
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COLUMBUS FRUIT COMPANY, INC. v. JOHN R. BLOCK, Secretary of Agri- 
culture, UNITED STATES DEPARTMENT OF AGRICULTURE, and UNITED 
STATES OF AMERICA. Decided January 19, 1982. (Civil Action 
No. 81-1446) (USDA PACA Docket No. 2-5538). 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BEFORE CIRCUIT JUDGES TAMM and ROBB, and United States Court of Customs and 
Patent Appeals, CHIEF JUDGE PRATT. 


JUDGEMENT 


This cause came on to be heard on a petition for review of an order of 
the Department of Agriculture, and was argued by counsel. While the is- 
sues presented occasion no need for an opinion, they have been accorded 
full consideration by the Court. See Local Rule 13 (c). On consideration 
of the foregoing, it is 

ORDERED AND ADJUDGED by this Court that the order of the De- 


partment of Agriculture under review herein is hereby affirmed. 


UNITED FRUIT AND VEGETABLE CO., INC. v. DIRECTOR OF THE FRUIT & 
VEGETABLE DIVISION, Marketing Service United States Department 
of Agriculture, and JOHN BLOCK, Secretary of Agriculture. De- 
cided January 21, 1982. (Civil Action No. 81-1554) (USDA PACA 
Docket No. 2-5536). 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


BEFORE CIRCUIT JUDGES BRIGHT, ROSS and STEPHENSON. 
OPINION 


United Fruit and Vegetable Co., Inc. (United Fruit) appeals the United 
States Department of Agriculture’s revocation of its license to sell and 
deal in perishable agricultural products. United Fruit claims the decision 
was erroneous because the company was denied due process in its hear- 
ing before the agency and because the agency’s findings had not been 
proven by substantial evidence. We affirm the Secretary of Agriculture’s 
findings and revocation of United Fruit’s license. 

On October 24, 1979, United Fruit filed a voluntary petition in bank- 
ruptcy pursuant to chapter XI, Title XI of the United States Code. The 


* Sitting by designation pursuant to 28 U.S.C.§ 293 (a). 
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company listed as part of its indebtedness $750,000 arising from 127 
lots of unpaid produce. 

The Fruit and Vegetable Division of the Department of Agriculture 
initiated this action upon learning that United Fruit had failed to pay 
various sellers for these 127 lots of produce during the period from 
December 1978 through October 1979. The agency sought revocation of 
United Fruit’s license to sell and deal in perishable agricultural products 
because of willful, flagrant and repeated violations of the Perishable 
Agricultural Commodities Act, 7 U.S.C. §§ 499b(4); 499h (b) 
(2) (PACA). In substance, these sections require that all dealers or brok- 
ers involved in the trading of produce in interstate commerce pay “fully 
and promptly” for all produce purchases. 

Even though United Fruit did not seek renewal of its license, it an- 
swered the charges stating that it denied “that it made all of the pur- 
chases alleged in [the complaint] and denied “that payment was not 
made for any of the said purchases as alleged in the [complaint].” 

A hearing was held on April 23, 1980, before an administrative law 
judge (ALJ). The Department of Agriculture adduced evidence consist- 
ing of United Fruit’s Schedule A from its bankruptcy petition, invoices 
from unpaid sellers, and testimony from various agency specialists 
which showed that United Fruit failed to pay fully and promptly for 127 
lots of produce involving a total default of more than $750,000 to thirty 
individual sellers in four states. United Fruit did not present evidence. 
However, it claimed it could not present a defense until its books and 
records were released from the custody of the Federal Bureau of Investi- 
gation. The FBI and the Kansas City Police Department had seized the 
items as part of an investigation of the company’s activities. 

United Fruit did not provide the court with an offer of proof as to 
what the records would establish, except to state that the records might 
show that the company had entered into compromises with the sellers.’ 
United Fruit requested a continuance; however, the ALJ questioned the 
need for it. The ALJ requested that United Fruit make an offer of proof 
as to what the records would show. United Fruit failed to respond to the 
ALJ’S request. 

The ALJ issued his decision on December 15, 1980, revoking United 
Fruit’s license. United Fruit appealed and on April 3, 1981, a judicial of- 
ficer of the Department of Agriculture affirmed the ALJ’s decision. The 
final agency decision noted that United Fruit had failed to show the rele- 
vance of the seized records and that it had been incumbent on United 


1. Such compromises would not have changed the fact that United Fruit had, on numer- 
ous occasions, failed to pay in full for perishables that had been ordered and delivered. 
Thus, there were still violations of 7 U.S.C. § 499b (4) which makes it unlawful “to fail or 


oe % ae 


refuse truly and correctly to account and make full payment promptly 
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Fruit to “present some evidence of some character to move [the question 
of relevance] out of the theoretical or hypothetical category.” 

United Fruit appeals the decision on the grounds that it was denied 
due process because the ALJ denied its request for a continuance. 
United Fruit also appeals claiming the agency’s decision is not sustained 
by substantial evidence. 

We cannot say that the ALJ’s denial of the continuance request consti- 
tuted an abuse of discretion. United Fruit did not show that any purpose 
would have been served by a continuance. See n.1 supra. It had two 
opportunities to make such a showing: at the hearing before the ALJ 
and at a later date when the ALJ invited it to submit an offer of proof. 
However, United Fruit made no attempt to take advantage of these 
opportunities and made no attempt to show the relevance of the seized 
records. Furthermore, United Fruit had access to the books and records 
in the FBI’s possession, so it could have obtained the information it 
claimed it needed. This, along with the alternative sources of informa- 
tion available to United Fruit, renders unconvincing United Fruit’s argu- 
ment that it was denied due process. 

After reviewing the evidence, we hold the agency’s decision is sus- 
tained by substantial evidence. The admissions made in United Fruit’s 
bankruptcy petition recognized the debts which are the subject of this 
action. The agency also produced invoices from the unpaid sellers and 
testimony from various agency experts and investigators. On the other 


hand, United Fruit produced no evidence. In light of these facts, there 
was substantial evidence proving “repeated” and “flagrant” violations of 
PACA. See Reese Sales Co. v. Hardin, 458 F.2d 183 (9th Cir. 1972); 
Zwick v. Freeman, 373 F.2d 110 (2d Cir.), cert. denied, 389 U.S. 835 
(1967). 


For the reasons stated above, we affirm the agency’s ruling. Affirmed. 
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DISCIPLINARY DECISIONS 
(No. 21,203) 


In re J.H. HENRY PRODUCE COMPANY, Inc. PACA Docket No. 
2-5796. Decided November 19, 1981. 


Failure to pay promptly—Publication of the facts—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act. The facts and circumstances set 
forth shall be published. 


Diane L. Langton, for complainant. 
J. Walter Sinclair , Twin Falls, Idaho, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on June 8, 1981, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period November 1978 through July 1980, re- 
spondent purchased and accepted potatoes, a perishable agricultural 
commodity, in interstate commerce, from 25 growers, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof, 
in the total amount of $1,211,500.07. Furthermore, it is alleged that 
during the period October 1979 through June 1980, respondent used the 
services of 8 brokers to negotiate contracts of purchase and sale of 60 
lots of potatoes, a perishable agricultural commodity, which commodity 
respondent shipped in interstate commerce, but failed to make full pay- 
ment promptly of the agreed brokerage fees in the total amount of 
$7,579.40. In addition, it is alleged that during the period October 1979 
through June 1980, respondent purchased and accepted, in interstate 
commerce, 9 lots of potatoes, a perishable agricultural commodity, from 
2 sellers, but failed to make full payment promptly of the agreed pur- 
chase price or balances thereof, in the total amount of $14,729.40. 

A copy of the complaint was served upon respondent on June 11, 
1981, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. Respondent, J. H. Henry Produce (hereinafter referred to as “Re- 
spondent”), is an Idaho corporation whose business address is Post Office 
Box H, Kimberly, Idaho 83341. 

2. Pursuant to the licensing provisions of the Act, license number 
153145 was issued to Respondent on July 23, 1954. This license was re- 
newed annually, but terminated on July 23, 1980, pursuant to Section 
4 (a) of the PACA (7 U.S.C. 499d (a) ), when respondent failed to pay the 
required annual license fee. 

3. As set forth more fully in paragraph 5 of the complaint, during the 
period November 1975 through July 1980, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting pota- 
toes, in interstate commerce, from 25 growers, but failed to make full 
payment promptly of the agreed purchase price or balances thereof, in 
the total amount of $1,211,500.07. 

4. Asset forth more fully in paragraph 6 of the complaint, during the 
period October 1979 through June 1980, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting in inter- 
state commerce, 9 lots of potatoes, from 2 sellers, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof, in 
the total amount of $14,729.40. 

5. As set forth more fully in paragraph 7 of the complaint, during the 


period October 1979 through June 1980, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by using the services of 8 brokers to 
negotiate contracts of purchase and sale of 60 lots of potatoes, which 
perishable agricultural commodity respondent shipped in interstate 
commerce, but failed to make full payment promptly of the agreed brok- 
erage fees in a total amount of $7,579.40. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b): (1) by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, for potatoes, 
a perishable agricultural commodity, to 25 growers as set forth in Find- 
ings of Fact No. 3 above; (2) by failing to make full payment promptly of 
the agreed purchase prices or balances thereof to 2 sellers, for 9 lots of 
potatoes, a perishable agricultural commodity, as set forth in Findings 
of Fact No. 4 above; and (3) by failing to make full payment promptly of 
the agreed brokerage fees to 8 brokers in recompense for negotiation of 
purchase and sales agreements for 60 lots of potatoes, as set forth in 
Findings of Fact No. 5 above. 
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Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in Findings of Fact No. 3, 4, and 5 above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the Act 
(7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b) and the facts 
and circumstances of such finding shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on December 28, 1981.—Ed.] 


(No. 21,204) 


In re TOMMIES CELLO-PAK, INC. PACA Docket No. 2-5791. Decided 
December 2, 1981. 


Failure to make full payment promptly—Revocation of license 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act for which respondent's license is 
revoked. 


Edward M. Silverstein , for complainant. 
Doug L. Perry, Oklahoma City, Okla., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “PACA,” instituted by a complaint filed on May 27, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
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the complaint that during the period July 1980 through February 1981, 
respondent purchased and accepted, in interstate and foreign commerce, 
from 33 sellers, 182 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices or balances thereof in the total amount of 
$485,887.35. 

A copy of the complaint was served upon the respondent which filed 
an answer thereto on June 30, 1981. In its answer, respondent admits 
that it has purchased and accepted, in interstate and foreign commerce, 
from 32 sellers, 152 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make fully payment promptly of 
the agreed purchase prices or balances thereof in the total amount of 
$443,887.35. 

In view of respondent’s admissions on answer, complainant moved for 
the issuance of a Decision and Order without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Sec- 
retary (7 CFR 1.139; hereinafter “Rules of Practice”). As respondent has 
admitted all of the material allegations of the complaint, the following 
Decision and Order is issued without further proceeding. See 7 CFR 
§1.139 and Municipal Light Boards, Etc., Mass. v. Federal Power Comn, 
450 F.2d 1341 (D.C. Cir. 1971), cert. den., 405 U.S. 989 (1972). 


FINDINGS OF FACT 


1. Respondent, Tommies Cello-Pak, Inc., is an Oklahoma corporation, 
whose address is 1306 S.W. 2nd St., Oklahoma City, Oklahoma 73108. 

2. Pursuant to the licensing provisions of the PACA, license number 
790430 was issued to respondent on December 5, 1978, and is next sub- 
ject to renewal on or before December 5, 1981. 

3. As more fully set forth in paragraph 5 of the complaint and para- 
graph 2 of the answer, during the period July 1980 through February 
1981, respondent purchased and accepted, in interstate commerce, from 
33 sellers, 182 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$443,887.35. 


CONCLUSIONS 


Complainant moved for the issuance of a Decision and Order on July 
9, 1981, based on respondent’s admissions in its answer. On October 6, 
1981, subsequent to several extensions of time, respondent filed an op- 
position to complainant’s motion. However, on November 30, 1981, re- 
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spondent withdrew its opposition and consented to the issuance of an or- 
der revoking its license. 

Respondent’s failure to make full payment promptly with respect to 
the 182 transactions set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violation of section 2 of the PACA (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings thirty-five days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within thirty days 
after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.189 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on January 11, 1982.—Ed.] 


(No. 21,205) 


In re FOREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. De- 
cided January 19, 1982. 


Failure to pay promptly—Suspension of license—Consent 


Where respondent committed willful, flagrant and repeated violations of the Act, respond- 
ent consented to an order suspending its license for a period of 90 days. 


Diane Langton, for complainant. 
Jerome Templeton, Knoxville, Tenn., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on July 31, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period April 1979 through February 1981, 
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respondent purchased and accepted in interstate commerce 45 lots of 
perishable agricultural commodities from 15 sellers, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof, 
in the total amount of $92,566.44. 

The respondent and complainant have now agreed to the entry of a De- 
cision and Order as set forth herein. Therefore, pursuant to Section 
1.138 of the Rules of Practice (7 CFR 1.138), the following Decision and 
Order is issued without further procedure or hearing. 


FINDINGS OF FACT 


1. Forest Avenue Produce Co. (hereinafter referred to as “Respond- 
ent”), is a Tennessee corporation whose business address is 2221 Forest 
Avenue, Knoxville, Tennessee 37916. 

2. Pursuant to the licensing provisions of the Act, license number 
721329 was issued to Respondent on February 15, 1972. This license 
was renewed annually, and next is subject to renewal on or before Febru- 
ary 15, 1982. 

3. As set forth more fully in paragraph 9 of the complaint, during the 
period April 1979 through February 1981, Respondent violated section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting in inter- 
state commerce, 45 lots of perishable agricultural commodities from 15 
sellers, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $92,566.44. Payment 
for these transactions was made from 1 to 32 months late. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by failing to make full payment 
promptly of the agreed purchase prices or balances thereof to 15 sellers, 
for 45 lots of perishable agricultural commodities as set forth in Find- 
ings of Fact No. 3 above. 


ORDER 


Respondent has committed willful, flagrant and repeated violations of 
section 2 of the Act for which respondent’s PACA license shall be sus- 
pended for 90 days. 

This order shall become effective February 1, 1982. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 
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MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER 
(LIFTING STAY AND REINSTATING PRIOR ORDER) 


(No. 21,206) 


In re RUDOLPH JOHN KAFCSAK d/b/a ACME FOOD COMPANY. PACA 
Docket No. 2-5307. Order issued January 20,1982. The Court of 
Appeals for the Sixth Circuit issued an Order affirming the Secre- 
tary’s decision, therefore the Stay Order previously issued is lifted, 
and the Decision and Order issued May 15, 1980, is reinstated and is 
effective on January 20, 1982. 
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REPARATION DECISIONS 
(No. 21,207) 


ADMIRAL PACKING CO. v. PREVOR-MAYRSOHN INTERNATIONAL, 
Inc. PACA Docket No. 2-5802. Decided January 5, 1982. 


Acceptance of returned goods—Mistake, failure to inquire about full 
details of rejection—No violation of the Act—Dismissal of complaint 


Where respondent rejected complainant’s product, and complainant made a mistake by 
failing to inquire about the full details of the rejection before unconditionally ac- 
cepting the returned goods, complainant cannot revoke the agreement with re- 
spondent. Thus, since there was no violation of the Act by respondent, the com- 
plaint must be dismissed. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,121.74 in connection with a 
transaction in interstate commerce involving a truck shipment of lettuce 
from California to New York. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto denying several of the material 
allegations therein and further denying any liability to complainant for 
the amount claimed. 

The amount claimed as damages in the formal complaint is less than 
$3,000.00. Therefore, the shortened procedure provided in PACA Rules 
of Practice at 7 CFR §47.20 is applicable. Under this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Complainant filed an opening statement, 
in response to which respondent filed an answering statement. Thereaf- 
ter complainant filed a statement in reply as well as a brief. Respondent 
did not submit a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1089, Sali- 
nas, California. 

2. Respondent is a corporation whose address is Units 126-130, 
Hunts Point Terminal Market, Bronx, New York. At the time of the 
transaction described herein respondent was licensed under the Act. 

3. Pursuant to an oral contract between the parties, which was negoti- 
ated by a brokerage firm known as Cal-West Produce Enterprises of No- 
gales, Arizona, on October 9, 1980, complainant loaded and shipped 
from Salinas, California, one truck load of lettuce invoiced as f.o.b. “no 
grade”, 800 cartons of lettuce, 2 doz. “Admiral” at $4.00, plus 60 cents 
vacuum cooling and 15 cents brokerage for each package, with $22.50 
for a recording thermometer, for a total invoice amount of $3,822.50. 

4. This truck reached respondent’s place of business in the Bronx, 
New York, at or about midnight October 13-14, 1980. However, the 
trailer containing the product was not opened and inspected until 5:45 
a.m. on October 15, 1980. The official USDA inspection certificate 
which was issued after this inspection reads in pertinent part as follows: 


Market: Bronx, NY Date: Oct. 15, 1980 

Applicant: Prevor Mayrsohn Int’ Inc. 

Shipper: Admiral Packing Company 

Receiver: Prevor Mayrsohn Int'l Inc. 

Trailer: BPPEZING. 

Hour: 5:45 AM 

Address: Bronx, NY 

Address: California 

Address: Bronx, NY 

Kind: Refr. Mech. 

Where 

Inspected: Applicant’s Store 

Condition Of 

Equipment: Temperature controls not in operation. 

Products 

Inspected: Lettuce Iceberg type in cartons printed “Admiral Brand, 2 doz 
heads lettuce. Admiral Packing Company Salinas, Calif.” Appli- 
cant States: 800 cartons. 

Condition 

Of Load: Through load. 2 to 5 rows, 7 to 8 layers, lengthwise, crosswise 
load. 

Condition 

Of Pack: Tight in Layers. 

Temperature 

Of Product: Ranges 36 to 38 F. 


Size: Fairly uniform. 
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Quality: Clean, fairly well to well trimmed, head leaves good green color. 
Average 11% hard, 72% firm, 17% fairly firm. Grade defects 
average 3% mechanical damage and/or Insect damage. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves: Average 1% decay. Head leaves: 
Average 3% damage by discoloration following bruising. 1 to 2 
heads in most cartons, none in some, average 4% damage by 
bruising scattered throughout pack. 1 to 3 decayed heads in most 
cartons, none in some, average 7% Bacterial Soft Rot in various 
stages affecting 1 to 2 leaves. 


Remarks: Meets quality requirements but fails to grade US No. 1 only ac- 
count of [words omitted] Inspection and certificate restricted to 
product and lading to initial 60 cartons being unloaded at time of 
inspection, 2 incomplete stacks and upper 2 layers of 2 adjacent 
stacks nearest rear doors. 


5. On October 15, 1980, someone in the brokers office, presumably af- 
ter consultation with respondent, informed complainant’s sales manag- 
er, a Mr. Derdivanis, of the results of the USDA inspection, and advised 
that respondent was rejecting the lettuce. Complainant’s sales manager 
was not informed as to the time and date of the truck’s arrival nor as to 
the nature of the inspection—whether restricted or unrestricted. 

6. At an unknown time and date complainant sold the truck of lettuce 
to the firm of E. Armata, Inc., also in the Bronx. E. Armata has remitted 
$1,700.76 to complainant in payment therefor. 

7. Complainant filed an informal complaint on January 12, 1981, and 
a formal complaint on May 11, 1981, all within nine months of the ac- 
crual of its alleged cause of action, seeking the balance due from re- 
spondent on the original contract of sale. 


CONCLUSIONS 


The lettuce inspected did not meet PACA good delivery standards 
even for a “no grade” contract because of the 7% decay. See 7 CFR 
§ 46.44 (a) (2). 

Respondent maintains that this order was not supposed to arrive until 
October 15, 1980, for a scheduled loading into ocean going containers on 
that date. However, the brokerage confirmation attached to the com- 
plaint makes no mention of any special condition of this nature. That 
document refers to a straight f.o.b. sale without mention of any special 
terms. We conclude that no such terms applied. Thus respondent’s ex- 
cuse for its delay of more than one day before opening the truck and in- 
specting its contents is without merit. Since the truck was held more 
than eight hours, respondent is deemed to have accepted it under PACA 
regulations, 7 CFR §46.2 (cc) (2) and (dd). Ordinarily any rejection of a 
truck of perishables after eight hours would be “without reasonable 
cause” as defined in PACA regulations at 7 CFR §46.2 (bb). 
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It is not too clear from the record exactly when or how respondent’s 
notice of rejection was communicated through the broker to the com- 
plainant. What is clear though is that complainant’s sales manager ac- 
cepted or agreed to respondent’s rejection of the truck on the basis of the 
information conveyed through the brokerage firm. As we now under- 
stand complainant’s theory of the case, it wishes to revoke this agree- 
ment on grounds that it was not fully informed of the facts of the case. 
Both the arrival time and the somewhat restricted nature of this inspec- 
tion were unknown to complainant at the time it agreed to take back the 
product and dispose of it elsewhere. 

However, there is nothing in the record to show that this was the fault 
of respondent. That is, the record does not show that respondent actual- 
ly misstated the facts or willfully withheld the information available to 
it. In the absence of fraud on the part of respondent, complainant’s mis- 
taken ideas about the transaction are its own responsibility. It appears 
that complainant has no one but itself to blame for its hasty acceptance 
of the return of the commodity. See Joe Phillips, Inc. v. Dominic V. Gan- 
dolfo, 38 A.D. 448 (1979) for the distinction between fraud and mistake 
in a situation where a shipper is incompletely informed about arrival 
conditions. 

It is not clear why in this case complainant did not condition its ac- 
ceptance of the returned goods upon respondent’s furnishing complete 
documentation of poor arrival condition; and, in the meantime, dispose 
of the product for the account of whom concerned. This suggests that 
complainant’s sales manager may have been expecting problems. Appar- 
ently, complainant unconditionally accepted the return of the commod- 
ity.’ This case is an illustration of a general contract law rule relating to 


1. Complainant maintains that respondent failed to disclose material facts which it had 
a duty to disclose, namely that this was a restricted inspection. According to complainant 
it is, for this reason, not bound by its agreement to accept respondent’s rejection. Com- 
plainant cites Douglas v. Mutual Produce, 27 A.D. 776 (1968); and Hastings Potato Grow- 
ers v.M. Singer’s Sons, 20 A.D. 734 (1961). However, the opinions in those cases do not ex- 
plain why there was any duty to disclose. 


There are situations where a failure to disclose is equivalent to an assertion contrary to 
fact, but these are strictly limited. The Restatement of Contracts, 2nd ed. (1979) describes 
them as follows: 


§161. When Non-Disclosure Is Equivalent to an Assertion 


A person’s non-disclosure of a fact known to him is equivalent to an assertion 
that the fact does not exist in the following cases only: 


(a) where he knows that disclosure of the fact is necessary to prevent some 
previous assertion from being a misrepresentation or from being fraudulent 
or material. 
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mistakes. The Restatement of Contracts, 2nd edition (1979), expresses 
the rule as follows: 


§154 Whena Party Bears the Risk of a Mistake. 
A party bears the risk of a mistake when 
x &*% *& & B® ¥ 


(b) he is aware, at the time the contract is made, that 
he has only limited knowledge with respect to the 
facts to which the misake relates but treats his limited 
knowledge as sufficient. . . . 


Since respondent has committed no violation of the Act, the complaint 
against it must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(b) where he knows that disclosure of the fact would correct a mistake of 
the other party as to a basic assumption on which that party is making the 
contract and if non-disclosure of the fact amounts to a failure to act in good 
faith and in accordance with reasonable standards of fair dealing. 

(c) where he knows that disclosure of the fact would correct a mistake of 
the other party as to the contents or effect of a writing, evidencing or em- 
bodying an agreement in whole or in part. 

(d) where the other person is entitled to know the fact because of a relation 
of trust and confidence between them. 


None of these four equivalents obtains in the present case 
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(No. 21,208) 


RAY BRYANT, d/b/a RAY BRYANT PACKING Co. v. A& J PRODUCE 
Corp. PACA Docket No. 2-5685. Decided January 5, 1982. 


Modification of contract, proof of—Dismissal of complaint 


Where respondent proved the contract was modified to complainant’s broker buying the 
load from complainant and selling the load to respondent to sell on consignment, 
and where respondent remitted the proceeds to the broker, who was in fact the own- 
er of the produce, complainant cannot hold respondent liable for the proceeds. 
Therefore, the complaint must be dismissed. 


Diane Langton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for an amount of $6,156.00. The transaction in ques- 
tion involved the sale of cantaloupes, a perishable agricultural commodi- 
ty, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

While the amount of damages alleged in the complaint exceeded 
$3,000.00, the parties waived their right to an oral hearing. Therefore, 
the evidence was submitted in accordance with the shortened procedure, 
as provided in the Rules of Practice (7 CFR 47.20). Pursuant to this pro- 
cedure, complainant submitted an opening statement and respondent 
filed an answering statement. Complainant also submitted a statement 
in reply. Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ray Bryant, is an individual doing business as Ray 
Bryant Packing Co. whose address is Box 447, Mendota, California 
93640. At the time of the transaction in dispute, complainant was li- 
censed under the Act. 

2. Respondent, A & J Produce Corp., is a corporation whose address 
is 142-144 New York City Terminal Market, Bronx, New York 10474. 
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At the time of the transaction in dispute, respondent was licensed under 
the Act. 

3. On or about October 8, 1979, complainant, by an oral contract 
negotiated through a broker, the Lloyd Myers Co., sold to respondent 
one truckload of cantaloupes for the following prices: 234 TKV crates 
24’s at $9.00 F.O.B. and 504 TKV crates 30’s at $7.50 F.O.B., plus top 
ice and recorder for a total amount of $6,156.00. The cantaloupes were 
to be delivered before October 11, 1979 midnight. 

4. The terms of this sale were recorded in complainant’s file num- 
bered 1195, wherein the invoice date was recorded as 10/10. Handwrit- 
ten under the section labeled “REMARKS”; was “truck arrived 10-12 
mkt truck unloaded 10-15?” 

5. The broker, Lloyd Myers Co., confirmed the sale by a memorandum 
which recorded the file number as 9134. Lloyd Myers signed the con- 
firmation of sale on October 9, 1979. 

6. The truckload of produce was agreed to be shipped on a truck 
owned by Charles Hudson. The bill of lading noted the following infor- 
mation: “To be delivered before 10/11, midnight.” The cantaloupes did 
not reach destination until 5:30 a.m., too late to be sold on Friday’s mar- 
ket the 12th of October. Therefore, respondent held the load for Mon- 
day’s market. 

7. The complainant invoiced respondent for the truckload of canta- 
loupes on October 10, 1979. 

8. At 5:45 a.m. on Monday, October 15, 1979, a federal inspection 
was performed on the truckload of cantaloupes at the request of re- 
spondent. The results of that inspection were noted in a “Preliminary 
Restricted Report” numbered 8242, which states in pertinent part: 
“grade: Meets Quality Requirements but failed to grade US No. 1 only 
account of condition.” Respondent reported the results of the inspection 
to Lloyd Myers. 

9. Lloyd Myers, reported the inspection results to complainant on Oc- 
tober 15, 1979. He confirmed that he reported the inspection in a “No- 
tice of Complaint”, recorded as their file No. 9134 and signed by Lloyd 
Myers on October 19, 1979. The buyer is listed as A & J Produce Corp. 
and the seller as Ray Bryant Co. The “Notice of Complaint,” in pertinent 
part, states as follows: 


738 Bryant Cantaloupes 24’S & 30’°S 


The Above Product Arrived Showing Problems’ The Federal Inspection In 
Part Reads 


Date Inspected: 10/15/79 
Temperatures: 39/41 
Rec Thermometer: ? 
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4 Percent Sunken Areas 

3 Per Cent Bruising 

8 Per Cent Decay 
Reported To: BILLH. DATE: 10/15/79 TIME: 11:31AM 
As Agreed By: BILL H. OF BRYANT 


Will Advise 


? 
Claims Rights Belong To Seller 


All Agreements Made Are Subject To Buyer Providing The Reported In- 
formation Document To The Seller. 


10. On or about November 15, 1979, a new contract was entered into 
for sale of the cantaloupes. Lloyd Myers bought the truckload of canta- 
loupes, which was shipped on October 8, 1979 from California to New 
York City, from complainant for an open price. Lloyd Myers authorized 
respondent to sell the cantaloupes on consignment. Lloyd Myers con- 
firmed this sale, its file numbered 9134B, which confirmation was 
signed by Lloyd Myers on 10/19/79. In pertinent part, the confirmation 
of sale states as follows: 


234 Ctn Cantaloupes 24’S Open FOB 
504 Ctn Cantaloupes 30’S Open FOB 


Per Bill H. 2:59PM 10/18 LMCO To File Freight Claim 
Good Delivery Standards 


Recording Thermometer #: 114462 @$22.50 


11. Respondent proceeded to sell the truckload of cantaloupes. When 
the respondent disposed of the truckload of cantaloupes by sale, re- 
spondent recorded the sales on an accounting sheet, which sheet states 
that the cantaloupes were: 


Sold For The Account Of Ray Bryant Packing Co. 


LLOYD MYERS CO. 
RT. 2 BOX 6555 
CARMAL, CA. 93923. 


The accounting sheet lists the date the cantaloupes were shipped as 
10/8/79 and the date received as 10/15/79. The cantaloupes were sold for 
a total amount of $6,527.50. Respondent’s total expenses were 
$3,548.32. The net proceeds were computed as being $2,979.18. 

12. The Lloyd Myers Co., sent respondent a “Produce Invoice” for 738 
cartons of cantaloupes shipped 10/08/79, which was listed as their file 
#91341. The invoice indicates no money due for the cantaloupes, only 
$22.50 due and owing for the “THERM NO. 114462.” Furthermore, the 
invoice states: “MAKE CHECK PAYABLE TO: LLOYD MYERS CO.” In 
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handwriting on the face of the “Produce Invoice” are the following two 
statements: “CONSIGNED” and “Send Tape & Insp.” 

13. Respondent’s representative Joseph Levantino, Secretary of re- 
spondent firm, made out a check payable to the Lloyd Myers Co. for the 
sum of $2,979.18 dated 11/16/79. The check number is 17811. These 
proceeds were remitted to the Lloyd Myers Co. The broker has not remit- 
ted these proceeds to complainant. Instead, these monies are being with- 
held from the complainant to encourage complainant to provide the 
Lloyd Myers Co. with an accounting of all their 1979 cantaloupe joint 
ventures. 

14. On November 21, at 2:04 p.m., eastern standard time, complain- 
ant sent respondent a mailgram reproduced, in pertinent part, as fol- 
lows: 


REFERENCE OUR 1195 LOADED 10-8 CONTAINING 
738 CANTALOUPES TOTAL INVOICE $6,156. TRUCK 
GURANTEED ARRIVAL FOR MARKET THE 12th.... 
PLEASE PAY FOR THESE FIVE SHIPMENTS SO THAT 
WE MAY CLOSE OUR FILES RAY BRYANT PACKING 
COMPANY. 


15. An informal complaint was filed on June 13, 1980, which was 
within 9 months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The terms of the original sale between complainant and respondent, 
which terms were established on or about October 8, 1979, were clearly 
understood and agreed to by both parties. For a sum certain complainant 
sold respondent a truckload of cantaloupes. The bill of lading reflects 
that the cantaloupes were to be delivered to respondent before midnight 
on Thursday October 11, 1979. Respondent intended to sell the canta- 
loupes during Friday’s market which occurs primarily between the hours 
of midnight and 5:00 a.m. The truck arrived at 5:30 a.m. and since re- 
spondent could not sell the cantaloupes during Friday’s market the load 
was “held over” until Monday. Respondent asked the truck driver to re- 
turn on Sunday evening. At 5:45 a.m. on Monday morning the canta- 
loupes were inspected. The data submitted evidencing this inspection 
was in the form of a “Preliminary Restricted Report”. The report indi- 
cates that the cantaloupes failed to grade US No. 1 because of condition 
defects. Respondent alleges that it contacted the broker with the results 
of the federal inspection who, in turn, contacted complainant. Respond- 
ent alleges that the person contacted at complainant’s firm was Bill H. 
This communication was confirmed by the broker’s “Notice of Com- 
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plaint.” That notice specifically refers to the inspection being reported to 
Bill H. on 10/15/79 at 11:31 a.m. There is also a reference made that Bill 
H. of Bryant entered into an agreement, the subject of which is not 
specified. Furthermore the notice states that “ALL AGREEMENTS 
MADE ARE SUBJECT TO BUYER PROVIDING THE REPORTED IN- 
FORMATION DOCUMENT TO THE SELLER.” Again reference is made 
to “Bill H.” in the second confirmation of sale. It states, “PER BILL H. 
2:59 P.M. 10/18 LMCO TO FILE FREIGHT CLAIM GOOD DELIVERY 
STANDARDS.” 

While the evidence establishes that Lloyd Myers contacted complain- 
ant’s firm on two occasions and spoke to a person name Bill H. and there- 
by received authority to change the original contract, complainant never 
specifically addresses this issue. The evidence indicates that Bill H. au- 
thorized that Lloyd Myers could buy the cantaloupes, instead of respond- 
ent. Lloyd Myers then told respondent it could take the cantaloupes on 
consignment. It is clear that Bill H. of complainant firm was the person 
responsible for authorizing the change of contract upon which respond- 
ent relied. Complainant never addressed the issue as to whether Bill H. 
had contractually bound complainant. In a blanket statement, complain- 
ant only alleges that it never agreed to a contract change. This general 
statement is insufficient to rebut respondent’s specific allegations that 
are verified by Lloyd Myer’s written memoranda. 

Respondent claims that it was under the impression that Lloyd Myers 
was a member of complainant’s firm. Respondent claims that authoriza- 
tion for handling the cantaloupes on consignment was given it by Lloyd 
Myers. In its accounting, respondent verified that this was its impres- 
sion when it stated that the sales were made for the account of complain- 
ant and, in conjunction therewith, for the account of Lloyd Myers. The 
produce invoice that was sent respondent by Lloyd Myers contained a 
handwritten notation that the produce was “consigned.” In addition, it 
states that remittance of payment must be made to Lloyd Myers. Re- 
spondent paid the proceeds of the sale to Lloyd Myers on November 16, 
1979. Only after payment was made did complainant send respondent a 
mailagram asking that remittance be made to complainant. 

It is unclear whether respondent knew Lloyd Myers had become the 
buyer and, in turn, was consigning the cantaloupes to respondent. What 
is clear is that respondent was told by Lloyd Myers that the cantaloupes 
could be handled on consignment. Respondent fulfilled its duties accord- 
ingly. Respondent remitted the net sales proceeds to Lloyd Myers be- 
cause respondent thought Lloyd Myers was acting as part of complain- 
ant’s firm. In reality, Lloyd Myers was not part of complainant’s firm, 
but he had become the owner of the cantaloupes. While respondent paid 
Lloyd Myers presumably for the wrong reason, payment was properly 
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made, since he was, in fact, the owner of the cantaloupes. Lloyd Myers 
submitted the following statement explaining what occurred: 


BRYANT #1195 LM# 9134 THIS LOAD WAS ORIGI- 
NALLY SET UP AS A & J AS THE PURCHASER AND 
BRYANT AS THE SHIPPER, MYERS WAS THE BROK- 
ER. WHEN THE LOAD ARRIVED WITH PROBLEMS 
THE CONTRACT WAS CHANGED TO BRYANT SELL- 
ING TO MYERS, MYERS SELLING TO A & J. THE REA- 
SON WAS THE PROBLEMS WERE POSSIBLE THE 
TRUCK AS WELL AS THE SHIPPERS. MYERS AC- 
COUNTED TO BRYANT AND IS HOLDING MONIES 
DUE BRYANT IN LIEU OF BRYANT PROVIDING 
JOINT ACCCOUNTING FOR ALL CANTALOUPES 
SHIPPED IN THE 1979 SEASON IN WHICH MYERS 
WAS JOINT VENTURE. 


While the evidence indicates that Lloyd Myers continues to retain the 
proceeds from the sale of the cantaloupes, which proceeds appear to be- 
long to complainant, Lloyd Myers is not a party to this proceeding so we 
have no authority to order that payment be made. 

Respondent has fulfilled its burden of proof. Therefore, we must find 
that complainant voluntary modified the contract, selling the canta- 


loupes to Lloyd Myers rather than respondent. As a result, we must dis- 
miss the complaint. 
ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 21,209) 


CHICAGO OXFORD Co. v. TUCHTEN-ALTMAN COMPANY and/or STADELMAN 
FRUIT, INC. PACA Docket No. 2-5669. Decided January 5, 1982. 


Agent, for undisclosed principal—Federal inspection supercedes private 
inspection—Apples, of proper weight—Breach of contract, failure to 
prove—Complaint, dismissed 


Where the shipping point Federal Inspection showed the apples were of proper weight and 
were also packed properly, and where the shipping point Federal Inspection takes 
precedence over the private inspection made at destination by complainant, com- 
plainant has failed to meet its burden of proving a breach of contract by respond- 
ents. Thus, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Richard L. Hoffman, Skokie, Ill., for complainant. 
Douglas A. Wilson, Yakima, Wash., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of repara- 
tion in the amount of $14,998.00 against respondents jointly and sev- 
erally in connection with the shipment of four Sea-land containers of 
apples in foreign commerce. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondents 
who filed a joint answer thereto denying the substantive allegations of 
the complaint. 

Although the amount of damages claimed in the formal complaint ex- 
ceeds $3,000.00, the parties have waived oral hearing and the shortened 
method of procedure provided in §47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements and to file 
briefs. Complainant submitted an opening statement, respondents sub- 
mitted a joint answering statement and complainant submitted a state- 


ment in reply. Complainant filed a brief and respondents filed a joint 
brief. 
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FINDINGS OF FACT 


1. Complainant, Chicago Oxford Company, is a corporation whose ad- 
dress is 1100 West Northwest Highway, Mount Prospect, Illinois. 

2. Respondent, Tuchten-Altman Company, is a corporation whose ad- 
dress is 35-37 South Water Market, Chicago, Illinois. At the time of the 
transactions involved herein this respondent was also licensed under the 
Act. 

3. Respondent, Stadelman Fruit, Inc., is a corporation whose address 
is P.O. Box 1323, Yakima, Washington. At the time of the transactions 
involved herein this respondent was licensed under the Act. 

4. Onor about November 28, 1979, respondent Tuchten-Altman Com- 
pany acting as agent for respondent Stadelman Fruit, Inc., but without 
disclosing such agency to complainant, sold to complainant 4 Sea-land 
containers, each containing 666 tray pack cartons of Extra Fancy Red 
Delicious apples, 100 size or larger, at a total price of $35,298.00, CF 
Seattle, Washington, for shipment to complainant’s customer in Kee- 
lung, Republic of China. 

5. On November 28, 1979, between 1:00 p.m. and 2:00 p.m., a federal 
inspection was made and a United States Department of Agriculture 
Food Safety and Quality Service Inspection Certificate, No. K49203, Ex- 
port Form, was issued at Oroville, Washington, covering State Lot 
D-362-038 with the following results in relevant part: 


Apples: Red Delicious. 666 tray. pack cartons. NORTH HILLS BRAND. 
Size 64 to 100 noted. Approx. 70% show 90% to full red color. 
Grade defects within tolerances. Most samples firm, some sam- 
ples generally firm, few firm ripe. No decay. U.S. EXTRA 
FANCY (WASHINGTON CROWN). 
Meets U.S. Condition Standards for Export. 

Remarks: Order No. S-2472. 


Meets the requirements of Export Apple and Pear Act. 


6. On November 29, 1979, between 9:00 a.m. and 10:00 a.m., a fed- 
eral inspection was made and a United States Department of Agri- 
culture Food Safety and Quality Service Inspection Certificate No. 
K-49208, Export Form, was issued at Orovill, Washington, covering 
State Lot D-362-039 with the following results in relevant part: 

Apples: Red Delicious, 666 tray pack cartons, NORTH HILLS BRAND. 
Size 64 to 100 noted. Approximately 70% show 90% to full red 


color. Grade defects within tolerance. Most firm ripe, some firm. 
No decay. U.S. EXTRA FANCY (WASHINGTON CROWN). 


Meets U.S. Conditions For Export. 


Meets The Requirements Of Export Apples And Pear Act. 
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7. On November 29, 1979, between 10:00 a.m. and 11:00 a.m., a fed- 
eral inspection was made and a United States Department of Agricul- 
ture Food Safety and Quality Service Inspection Certificate No. 
K-49209, Export Form, was issued at Orovill, Washington, covering 
State Lot D-362-040 with the following results in relevant part: 


Apples: Red Delicious, 666 tray pack cartons, NORTH HILLS BRAND. 
Size 64 to 100 noted. Approximately 70% show 90% to full red 
color. Grade defects average within tolerances. Mostly firm ripe, 
some firm. Less than 1/2 of 1% decay. US. EXTRA FANCY 
(WASHINGTON CROWN). 

Meets U.S. Condition Standards For Export. 


Meets The Requirements Of Export Apples And Pear Act. 


8. On November 29, 1979, between 11:00 a.m. and 12:00 noon, a fed- 
eral inspection was made and a United States Department of Agricul- 
ture Food Safety and Quality Service Inspection Certificate No. K49210, 
Export Form, was issued at Orovill, Washington, covering State Lot 
D-362-041, with the following results in relevant part: 


Apples: Red-Delicious, 666 tray pack cartons, NORTH HILLS BRAND. 
Size 64 to 100 noted. Approximately 80% show 90% to full red 
color. Grade defects within tolerances. Mostly firm ripe, some 
firm. Less than 1/2 of 1% decay. US. EXTRA FANCY (WASH- 
INGTON CROWN). 


Meets U.S. Condition Standards For Export. 
Meets The Requirements Of Export Apples And Pear Act. 


9. On November 28 or 29, 1979, Phytosanitary Certificates were is- 
sued covering each of the four lots. Respondent Tuchten-Altman Com- 
pany issued a packing list which showed in relevant part as follows: 


Packing List 


Sold to: Chicago Oxford Company 
1100 W. N.W. Highway 
Mt. Prospect, Ill. 60056 


Container No. Number of Packages Description 
SEAU 264857 666 Extra Fancy Red Delicious Apples, 
100 Size or Larger 
SEAU 265208 666 ; 
SEAU 262635 666 . 
SEAU 265399 666 * 


Container No. Total Ctns. 
SEAU 264857 666 
SEAU 265208 666 
SEAU 262635 666 
SEAU 265399 666 


” 
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10. On November 30, 1979, the four containers of apples were 
shipped by respondent Stadelman Fruit, Inc. from Orovill, Washington 
to Seattle, Washington for loading on the vessel S.S. Sea-land Commerce 
for transhipment to complainant’s customer in Keelung, Republic of 
China. 

11. On December 2, 1979, the four containers of apples were loaded 
on board the S.S. Sea-land Commerce and two original bills of lading, 
each covering two of the containers of apples were issued showing in 
relevant part as follows: 


SEA-LAND SERVICE, INC. 
kkk ke KK 


GROSS 
MARKSAND NO.OF DESCRIPTION OF WEIGHT 
NUMBERS _ PKGS. COMMODITIES (POUNDS) 


CLEAN ON BOARD _ ____ FREIGHT PREPAID 


CONT. NOS: 
SEAU é 40’ CONT. S.T.C. 

1332 CTNS OF APPLES 61272 LB. 
265399 100 SIZE - 316 CTNS. 
262635 88 SIZE - 294 CTNS. 

80 SIZE - 294 CTNS. 

72 SIZE - 98CTNS. 

64 SIZE - 30 CTNS. 
BILL OF LADING NO. 992 747364 

DATE 12-02-79 


SEA-LAND SERVICE, INC. 


GROSS 
MARKSAND NO.OF DESCRIPTION OF WEIGHT 
NUMBERS _ PKGS. COMMODITIES (POUNDS) 
CLEAN ON BOARD____———SSSsW FREIGHT PREPAID 


CONT. NO: 
SEAU ‘ 40’ CONT. S.T.C. 

1332 CTNS APPLES 61272 LB. 
264857 100 SIZE - 611 CTNS. 
265208 88 SIZE - 392 CTNS. 

80 SIZE - 294 CTNS. 

72 SIZE - 15 CTNS. 

64 SIZE - 20 CTNS. 
BILL OF LADING NO. 992747361 

DATE 12-02-79 
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12. Following arrival of the vessel S.S. Sea-land Commerce at Kee- 
lung, Republic of China, the four containers of apples were inspected by 
the C & A Surveyor Co., Ltd. which issued survey reports on January 14, 
1980, showing in relevant part as follows: 


THIS IS TO CERTIFY THAT we, the undersigned, C & A 
Surveyor Co., Ltd. Registered Marine & Cargo Surveyors, 
in accordance with the instruction of Messrs. Green State 
Co., Ltd. did attend on December 26, 1979 at Sea Land 
Container Yard, and the consignee’s warehouse for the 
purpose of surveying the undermentioned cargo, said to 
have arrived at Keelung, Taiwan on Dec. 21, 1979 per s.s. 
“Sea Land Commerce” from Seattle, and we report as fol- 
lows: 


Cargo: Red Delicious Strong & Full Weight Apples Extra Fancy 1979, 
Nov. New Crop 


Packing: Packed in 1332 Ctns. 
In Container No. Sea Land TRLR: 265399, 262635 
Quantity: Size: ple 100 88 80 72 
cit 611 392 294 35 
@40 lbs. per cartons 
Marking: B/L NO. 992-747364 
N/M 


Inspection: We took a sampling check ten percent (10%) with each size 
of cartons we weighed and listed it as below: 
Size p/c Ctns Survey Weight 
100 61 1,087.400 kgs 
88 39 695.700 ” 
80 29 517.400 ” 
72 4 71.360 ” 
Total: 2,371.860 kgs 








Average per cartons weight @17.83 kgs (39.32 lbs) 


Conclusion: Sampling check by weight as above mentioned, we also 
found the top plate of apples crashed and hurted easily 


x & 2 2,2 & ® 


Cargo: Red Delicious Strong & Full Weight Apples Extra Fancy 1979, 
Nov. New Crop 


Packing: Packed in 1332 Ctns. 
In Container No. Sea Land TRLR: 265028, 264857 


Quantity: Size: ple 100 88 80 72 64 


cit 616 294 294 98 30 
@40 lbs. per cartons 
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Marking: B/L NO. 992-747361 
N/M 


Inspection: We took a sampling check ten percent (10%) with each size 
of cartons we weighed and listed it as below: 


Ctns Survey Weight 


62 1,104.800 kgs 
29 516.600 ” 
29 517.000 ” 
10 178.200 ” 
3 53.600 ” 


2,370.200 kgs 


Average per cartons weight @17.83 kgs (39.29 lgs) 


Conclusion: Sampling check by weight as above mentioned, we also 
found the top plate of apples crushed and hurated easily 


13. The formal complaint was filed on July 16, 1980, which was with- 
in nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Complainant brings this action against respondents jointly and 
severally to recover reparation in the amount of $14,998.00 which is al- 
leged to be the damages resulting from a breach of contract on the part 
of respondents. The parties agree that complainant has paid the full pur- 
chase price for the subject apples, but complainant alleges that the ap- 
ples, on arrival in Taiwan, were found to not be the proper weight and, 
in addition that part of the apples had been crushed during transit. Com- 
plainant contends that the crushing of the apples was due to movement 
of the top tier of apples because of the cartons being underpacked. 

The first issue in dispute between the parties concerns whether com- 
plainant’s contract was with one or both of the respondents. Respond- 
ents contend in their joint answer, which was signed and sworn to by re- 
spondent’s attorney Douglas A. Wilson as duly authorized agent of Tuch- 
ten-Altman Company and by Peter B. Stadelman for Stadelman Fruit, 
Inc. that Tuchten-Altman Company acted only as a broker for Stadel- 
man Fruit, Inc. in negotiating the sales of the apples to complainant. 
The record contains, as an exhibit to the report of investigation, a copy 
of a broker’s memorandum of purchase and sale, which is under the let- 
ter head of Tuchten-Altman company dated 11-28-79 and recites the 
sale of the apples by Stadelman Fruit to Chicago Oxford Company. How- 
ever, complainant has submitted the sworn affidavit of Chester Kuo the 
president of complainant, in which it is alleged that he personally nego- 
tiated the purchase of the apples at the offices of Tuchten-Altman Com- 
pany in Chicago; that neither he nor his company had had any previous 
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transactions with the Tuchten-Altman Company; that no sign or any 
other indicia of the claimed status of broker appears on the front of the 
Tuchten-Altman Company’s place of business; that no one made any oral 
representation to him that Tuchten-Altman Company was acting as 
broker and that he did not receive any writing so indicating. Mr. Kuo 
stated that he never saw a copy of the broker’s memorandum of purchase 
and sale until after his company filed an informal complaint and copy of 
such broker’s memorandum was supplied to complainant’s counsel by 
the Chicago Office of the Agricultural Marketing Service. In addition, 
Mr. Kuo attached to his sworn statement a copy of the section of the Chi- 
cago yellow pages which lists food brokers and which contains no listing 
for the Tuchten-Altman Company, and a copy of the section of the Chi- 
cago yellow pages which contains the listing for fruits and vegetables 
wholesalers which does contain a listing for the Tuchten-Altman Com- 
pany with no indication in such listing that that company acts in the 
capacity of broker. Respondents submitted no affidavit from any princi- 
pal or person connected with the Tuchten-Altman Company to dispute 
these contentions of complainant. We conclude therefore that the Tuch- 
ten-Altman Company acted in the capacity of an agent for an undis- 
closed principal relative to complainant and Stadelman Fruit, Inc. 

The basic substantive issue between complainant and respondents is 
whether the subject apples were short on weight. First, it is noted that 
the parties agree that there are no written terms between them specif- 
ically setting forth any requirement as to weight in regard to the cartons 
of apples. Complainant’s opening statement does contain a sworn state- 
ment by Chan Chih Hwa, the president of Green State Co., Ltd., the firm 
in the Republic of China which purchased the apples from complainant, 
that the contract of his firm with complainant called for the cartons to 
average 45 pounds gross weight whereas in fact the cartons averaged 
39.305 lbs. gross weight. However, there is no direct allegation by com- 
plainant in the record that complainant had an explicit agreement with 
the seller as to weight. What complainant does contend, by means of the 
affidavit of Ted Mirski, the president of Mirski, Rogers and Durkin, Inc., 
of Chicago, whose statement was submitted as that of an expert produce 
broker specializing in apples for 25 years, is that the industry has cus- 
tomary and usual weight standards which dictate that the net weight of 
a properly packed carton of Red Delicious apples is 40 lbs. Mr. Mirski 
cites government regulations in an effort to substantiate his statement. 

Respondents do not take issue with this portion of Mr. Mirski’s state- 
ment but rather contend additionally that the fact that the subject ship- 
ments were inspected and passed by the U.S. Department of Agriculture 
establishes that the net weight requirement was met in connection with 
the subject apples. 
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Complainant’s rebuttal of this contention is twofold. First, Mr. Mirski 
contends that while both the Agricultural Marketing Service of the U.S. 
Department of Agriculture and the Department of Agriculture for the 
State of Washington recognize that the net weight of a properly packed 
carton of Red Delicious apples is 40 lbs., neither the phytosanitary cer- 
tificates issued by the Division of Plant Industry of the Department of 
Agriculture of the State of Washington nor the inspection certificates is- 
sued by the Food Safety and Quality Service of the United States De- 
partment of Agriculture in connection with the export of apples from 
the State of Washington and from the United States either expressly or 
impliedly passed on the weight of the produce inspected or any other as- 
pect of the quantity thereof. Second, complainant relies throughout the 
proceeding upon the results of the Chinese survey report showing the 
average weight per carton for two of the Sea-Land containers as 39.32 
lbs. and for the other two as 39.29 lbs. (See, Finding of Fact No. 12). For 
what complainant is actually contending in reliance upon the two Chi- 
nese survey reports, we were referred by complainant to the sworn state- 
ment of the Chinese inspector, T. L. Yang. Mr. Yang’s sworn statement, 
submitted as an affidavit attached to the opening statement of com- 
plainant, states in relevant part as follows: 


With regard to the ‘quantity’ entry on both survey reports, 


the phrase ‘40 lbs. per cartons’ refers to the anticipated net 
weight of the apples per carton. 


With regard to the ‘inspection’ entry on both survey re- 
ports, the phrase ‘average per cartons, weight at 17.83 kgs 
(39.32 lbs) [39.29 lbs, respectively] refers to the actual 
gross weight of the cartons. 


The affidavit of Mr. Mirski contends that the normal gross weight of a 
carton is about 46 lbs. and that the proper net weight is 40 lbs. As com- 
plainant makes clear in its brief, its contention is that the actual net 
weight of the cartons as disclosed by the Chinese survey report averaged 
34 lbs per carton. 

We are thus presented with a clear issue of fact as between the parties 
herein as to whether the subject cartons of apples were short of weight 
by approximately 6 lbs per carton. In favor of respondents position, it is 
noted that the gross weight stated on the two bills of lading, when 
divided by the number of cartons covered by each bill of lading, gives a 
gross weight for each carton of 46 pounds. However, it is not clear from 
the record whether the gross weight shown on the bills of lading is based 
on an actual weighing or on a declared weight. 

It is also respondent’s contention that the Federal inspection at point 
of origin pertaining to each of the containers of apples shows that the 
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cartons of apples, by meeting export requirements, were in effect certi- 
fied as containing approximately 40 lbs net weight per carton. The Fed- 
eral Inspection Reports at shipping point pertaining to each of the four 
Sea-land containers certified the apples as meeting the requirements of 
the Export Apple and Pear Act. Such Act provides in relevant part as 
follows: 


It shall be unlawful for any person to ship or offer for ship- 
ment or for any carrier, or any steamship company, or any 
person to transport or receive for transportation to any 
foreign destination, except as provided in this chapter, any 
apples and/or pears in packages which are not accom- 
panied by a certificate issued under authority of the Secre- 
tary of Agriculture showing that such apples or pears are a 
federal or state grade which meets the minimum of quality 
established by the Secretary for shipment in export. The 
Secretary is authorized to prescribe, by regulations, the re- 
quirements, other than those of grade, which the fruit 
must meet before certificates are issued... . (7 U.S.C. 581) 


The Secretary may make such rules, regulations, and 
orders as may be necessary to carryout the provisions of 
this chapter, .. . (7 U.S.C. 587) 


The Act further provides that: 


... Certificates issued by the authorized agents of the 
United States Department of Agriculture shall be received 
in all courts of the United States as prima facie evidence of 
the truth of the statements therein contained. (7 U.S.C. 
585) 


The regulations (7 CFR Part 33) issued by the Secretary pursuant to the 
authority of the Export Apple and Pear Act provide in relevant part 
that: 


No person shall ship, or offer for shipment, and no carrier 
shall transport, or receive for transportation, any ship- 
ment of apples or pears to any foreign destination unless: 
(a) Apples grade at least U.S. No. 1 grade or U.S. No. 1 
Early grade as specified in the United States Standards for 
Apples (§§51.300-51.323; 28 FR 9685),...(7 CFR 
33.10 (a) ) 


Kach person shipping, or offering for shipment, apples or 
pears to any foreign destination shall cause them to be in- 
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spected by the Federal or Federal-State Inspection Service 
in accordance with regulations governing the inspection 
and certification of fresh fruits, vegetables and other prod- 
ucts (Part 2851 of this chapter) and certified as meeting 
the requirements of the Act and this part. No carrier shall 
transport or receive for transportation, apples or pears to 
any foreign destination unless they have been so inspected 
and certified .. . (7 CFR 33.11) 


The United States Standards for Grades of Apples (7 CFR 2851.300 - 
2851.323) contain packing requirements for tray packed apples. Such 
regulations provide in relevant part that: 


Apples tray packed or cell packed in cartons shall be ar- 
ranged according to approved and recognized methods. 
Packs shall be at least fairly tight or fairly well filled. (7 
CFR 2851.311 (a) ) 


“Fairly tight” and “Fairly well filled” are defined in the regulations as 
follows: 


“Fairly tight” means that apples are of the proper size for 
molds or cell compartments in which they are packed, and 
that molds or cells are filled in such a way that no more 
than slight movement of apples within molds or cells is 
possible. The top layer of apples, or any pad or space filler 
over the top layer of apples shall be not more than 3/4 inch 
below the top edge of the carton. 


“Fairly well filled” means that the net weight of apples in 
containers ranging from 2100 to 2900 cubic inch capacity 
is not less than 37 lbs for Cortland, Gravenstein, Jona- 
than, McIntosh and Golden Delicious varieties and not less 
than 40 lbs for all other varieties. (7 CFR 2851.311 (a), 
footnotes 1 and 2) 


Furthermore, the United States Standards for Grades of Apples contain, 
in addition to the normal condition standards for U.S. No. 1 and better 
grade apples, the U.S. Condition Standards for Export which require in 
relevant part that: 


Container packs shall comply with packing requirements 
specified in section 2851.311 of the United States Stand- 
ards for Grades of Apples. (7 CFR 2851.323 (d) ). 
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It is thus seen that the certification on the Federal inspection certifi- 
cates that the subject apples met the requirements of the Export Apple 
and Pear Act amounts to a certification that the subject apples were 
either “fairly tight” or “fairly well filled”. For the term “fairly well filled” 
it is clear that the regulations require for Red Delicious Apples that the 
cartons contain not less than 40 lbs. However, it is also clear that for the 
certification the apples do not have to be “fairly well filled” but may be 
certified if they are “fairly tight”. The question then arises whether the 
term “fairly tight” is equivalent to the term “fairly well filled”. The an- 
swer to this question is found when we recognize the reason for the use 
of the two terms. If the apples are determined, on the basis of the inspec- 
tor’s examination, to be “fairly tight” then an assumption is warranted 
that the cartons contain the proper net weight. It is thus not necessary 
for the inspector to weigh the apples unless they are observed to be 
looser than “fairly tight”. If such observation is made the apples then 
must be weighed and if they meet a net weight of 40 lbs for Red Deli- 
cious Apples the cartons are deemed to be “fairly well filled” even 
though they are not “fairly tight”. The statement by complainant’s ex- 
pert, Mr. Mirski, that the U.S. Department of Agriculture recognizes 
that the net weight of a properly packed carton of Red Delicious Apples 
is 40 lbs is thus shown to be generally true. In addition, the contention of 
respondent that the Federal inspection certificate amounts to a certifica- 
tion that the apples were generally of the proper weight is also found to 
be true. We use the term “generally” because if the inspector who in- 
spected the apples determined that such apples were “fairly tight” then 
it follows that such apples were not weighed and it follows additionally 
that there may have been some slight variation in the weight from the 
normal 40 lbs. However, in no event could this variation have ap- 
proached the claimed 6 lbs short weight which complainant seeks to es- 
tablish. We conclude that, since we are here dealing with a question of 
weight which is not subject to appreciable change, the shipping point 
Federal Inspection takes precedence over the private inspection made at 
destination and therefore conclude that complainant therefore fails to 
meet its burden of proving by a preponderance of the evidence that re- 
spondents breached the contract of sale in regard to the weight of the 
apples. See DeMarco Produce Co. v. United. Produce Distributors, 38 
A.D. 444 (1979) and Commonwealth v.Idaho, 32 A.D. 1734 (1978). 

The private inspection at destination did not reveal the extent of 
crushing present in the apples and, in addition, complainant’s conten- 
tion that respondents should be liable for such damage, even though it 
occurred in transit, because the damage resulted from movement of 
underpacked cartons is negated by our conclusions in the preceding 
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paragraph. We find that complainant has failed to establish a breach of 
contract on the part of respondents in regard to the crushing of the 
apples. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,210) 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. PACA Docket No. 
2-5697. Decided January 5, 1982. 


F.o.b. sale—Acceptance, by unloading—Breach of contract—New 
agreement—Resale, prompt and proper—Damages, failure to prove— 
Liability for balance due and owing from resale 


Where complainant breached the contract by failing to ship the specified brand of oranges, 
and where respondent accepted the load, the parties entered into a new agreement 
whereby respondent would sell the oranges for complainant’s account. Thus, since 
respondent failed to prove damages as a result of complainant’s breach, respondent 
is liable to complainant the balance due and owing from the resale of the oranges. 


George S. Whitten, Presiding Officer. 
Thomas Moore, Van Nuys, Calif., for complainant. 
Albert E. Ellenson, Southland, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award in the amount of 
$1,803.35 against respondent in connection with the shipment of 500 
containers of navel oranges in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying any li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00, and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
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procedure, the verified pleadings of the parties are considered a part of 
the evidence in the case as is the Department’s report of investigation. In 
addition, complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. Com- 
plainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunkist Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 7888, Van Nuys, California. 

2. Respondent, Fishman Produce Company, is a partnership com- 
posed of Nat L. Fishman and Lois Fishman, whose address is Detroit 
Union Produce Terminal, Room 85, 7201 West Fort Street, Detroit, 
Michigan. At the time of the transaction involved herein respondent was 
licensed under the Act. 

3. On or about May 18, 1979, complainant sold to respondent, 500 
cartons of “Splendid” navel oranges at $4.25 per carton or a total of 
$2,125.00 f.o.b. The oranges were to be picked up on May 18, 1979, by a 
truck provided by respondent, however, such oranges were not picked up 
until May 23, 1979. 

4. On May 29, 1979, at 11:05 a.m., the subject oranges were inspected 
at the place of business of respondent in Detroit, Michigan with the fol- 
lowing results in relevant part: 


Trailer Lic.: UH 1142 California 
Kind: Mechanical refrigerator 


Where 
Inspected: Applicant’s Dock. 


Condition of 
Equipment: Mechanical refrigerator unit not running. Rear doors open. 


Products 

Inspected: Oranges in separate cartons printed various brands, sizes and 
California shippers names and addresses. Eacn also printed, “Sun- 
kist Growers Inc., Los Angeles, California.” Applicant states 194 
cartons of Spaniel, 150 cartons of Basket, 350 cartons of Evening 
Star, 380 cartons of Assurance and 50 cartons of Narasweet. 


Condition of 

Load: Through lengthwise 6 rows, 7 layers. 

Condition of 

Pack: Each lot: Well filled, tight in layers. 

Temperature 

of Product: At rear doors: Top 45°F. Bottom 47°F. 

Condition: Spanial lot: Generally; firm. Damage by skin breakdown from 2 


to 8%, average 6%. Decay average 3%. Narasweet lot: Serious 
damage by skin breakdown from 4 to 16%, average 10%. Decay 
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average 2%. Assurance lot: Generally firm. Serious damage by 
skin breakdown from 2 to 8%, average 6%. Decay from 2 to 8%, 
average 5%. Basket lot: Generally firm. Damage by skin break- 
down from 3 to 8%, average 6%. Decay from 3 to 13%, average 
6%. Evening Star: Generally firm. Damage by skin breakdown 
from 3 to 10% average 7%. Decay from 3 to 8%, average 6%. 
Each lot: Decay being Blue Mold Rot in advanced stages. 


Remarks: Applicant states assurance and narasweet lot purchased as US. 
No. 2. Inspection made during process of unloading. 


5. Prior to June 4, 1979, respondent sold 100 cartons of the subject 
oranges for $4.50 per carton or total gross proceeds of $450.00. Re- 
spondent’s expenses were $2.00 per carton for freight, 25¢ per carton 
for refrigeration and 12 1/2% or $56.25 for handling charge. 

6. On June 4, 1979, complainant authorized respondent to have the 
remaining 400 cartons of oranges sold at auction for complainant’s ac- 
count. These oranges were sold on June 5, 1979, by the Detroit Fruit 
Auction Company for $3.25 per carton or gross proceeds of $1,300.00. 
The auction company issued an accounting showing freight charges of 
$2.00 per carton, refrigeration 25¢ per carton, cartage 25¢ per carton, 
“Bkg to Fishman” $40.00, facility charge $20.00, “Demi” charge $25.00, 
and a commission of $48.75. Net proceeds of $166.25 were remitted. 

7. An informal complaint was filed on February 4, 1980, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Respondent alleges that it notified complainant’s agent John Sablack 
on May 29, that the subject oranges were rejected and that such rejec- 
tion was confirmed by a subsequent mailgram sent on June 3, 1979. 
However, the mailgram in question does not confirm a rejection of the 
oranges but rather simply gives complainant notice of a breach of con- 
tract on the grounds of substitution of brands and the amount of decay 
in the oranges. We conclude that respondent accepted the subject 
oranges when it unloaded the oranges from the truck. 

Complainant’s agent John Sablack stated in the opening statement 
that: “On June 4th, I spoke with Respondent and agreed that the re- 
maining four-hundred (400) cartons of this shipment which Respondent 
still possessed could be sold at auction for Complainant’s account.” Re- 
spondent on basis of this agreement with complainant forwarded the 
oranges to the auction company where they were sold on the following 
day. However, complainant maintains that it is not bound by the agree- 
ment allowing respondent to sell the 400 cartons for its account due to 
the fact that on June 5, 1979, it retracted its permission for the oranges 
to be sold at auction on complainant’s behalf. Mr. Sablack stated: “At ap- 
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proximately 8:00 A.M. on June 5th, 1979, I notified the Detroit Fruit 
Auction Company by telephone that Complainant was retracting its per- 
mission for Respondent to sell the fruit at auction on Complainant’s be- 
half, and instructed them to so notify respondent.” We do not believe 
that complainant had the right to unilaterally withdraw its permission 
for the oranges to be sold for complainant’s account after respondent 
had taken action to have the oranges sold in reliance upon its agreement 
with complainant. In addition, complainant’s notice to the auction com- 
pany did not amount to notice to respondent since there is no indication 
in the record that the auction company relayed such notice to respond- 
ent. We conclude that the parties entered into a new agreement whereby 
the remaining 400 cartons of oranges could be sold at auction for com- 
plainant’s account. 

Although respondent, in accounting to complainant for the resale of 
the first 100 cartons of oranges, failed to disclose the date on which the 
sale of such oranges took place, we are able to deduce in this case that 
such sale did take place promptly and within a reasonable time after re- 
ceipt of the oranges. This is clear from the fact that the 100 cartons of 
oranges had already been resold prior to the authorization for the sale at 
auction of the remaining 400 cartons. The prompt resale of the 100 car- 
tons of oranges by respondent furnishes us with sufficient basis on 
which to compute damages and makes it relevant for us to inquire 
whether respondent has met its burden of proving by a preponderance of 
the evidence that complainant breached the contract of sale relative to 
such oranges. 

In an f.o.b. sale the seller is required, under the Department’s regula- 
tions, to ship produce that is in suitable shipping condition. Such regula- 
tions (7 CFR 46.48 (j) ) define suitable shipping condition in relation to 
direct shipments to mean: 


That the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without 
abnormal deterioration at the contract designation agreed 
upon between the parties . . .” 


The 6% decay present in the subject oranges, as evidenced by the 
federal inspection made on May 29, is in excess of what would 
normally be allowed for good delivery under the suitable shipping 
condition warranty, even though it exceeds what would be al- 
lowed by only a small amount. The question before us, therefore, 
is whether the transportation service and conditions were normal 
in this case. The temperature as disclosed by the federal inspec- 
tion at designation, while slightly high, would have to be con- 
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sidered within the range of normality. However, there is no proof 
in the record that the truck containing the subject oranges ar- 
rived at respondent’s place of business prior to the day on which 
the federal inspection was made, or May 29, 1979. This means 
that, as far as the record discloses, the oranges were in transit for 
a period of approximately 6 days. We believe that a 6 day transit 
period by truck, from the West Coast to Detroit, Michigan, is ex- 
cessive. We find that transportation service and conditions were 
not normal and that therefore, the warranty of suitable shipping 
condition is not applicable. 


Respondent also alleges a breach of contract on the part of complain- 
ant due to substitution by complainant of different brands of oranges for 
the brand ordered. The record makes it clear that respondent contracted 
with complainant for Splendid brand oranges. However, when the 
oranges arrived the brand names disclosed by the carton tops were 
“Basket” and “Evening Star”. Complainant states that the oranges in the 
cartons were identical with the “Splendid” brand oranges which respond- 
ent ordered, and that the substitution was merely a substitution of car- 
ton tops due to an exhaustion of complainant’s supply of “Splendid” 
tops. However, when a particular brand is ordered it is clear that the 
contracting parties normally expect that such brand name, and not an- 
other brand name, appear on the packaging material. We find that com- 
plainant breached its contract of sale with respondent relative to the 
brand of oranges ordered. 

Respondent accepted the subject oranges and thus became liable for 
the full purchase price thereof less damages proven to have resulted 
from any breach of contract on the part of complainant. We have before 
found that respondent has failed to prove a breach of the warranty of 
suitable condition but has proven a breach relative to the brand of 
orange sold. However, respondent has not alleged or proven any rela- 
tionship between the ability of the oranges to sell on the Detroit market 
and the difference in brand. We are unable to find that respondent has 
proven any damages resulting from complainant’s breach relative to the 
brand of oranges. See Freshpict Foods, Inc. v. Sam Catanzaro Company, 
31 A.D. 1434 (1972). 

The 100 cartons of oranges accepted by respondent had an f.o.b. price 
of $4.25 per carton or $425. Respondent has already remitted to com- 
plainant $155.40 relative to such oranges. This leaves a balance of 
$269.60 owing to complainant from respondent relative to the 100 car- 
tons of oranges. Respondent’s failure to pay complainant such amount is 
a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 
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Complainant consented to the sale of the remaining 400 cartons of 
oranges at auction. Respondent has remitted to complainant the net pro- 
ceeds of such sale or $166.25. Respondent has no further liability to 
complainant relative to the oranges sold at auction. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $269.60, with interest thereon at the rate of 
13% per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,211) 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. PACA Dock- 
et No. 2-5698. Decided January 6, 1982. 


Rejection, untimely—Breach of contract, failure to prove—Damages, 
failure to prove—Liability for full purchase price 


Where respondent is deemed to have accepted the oranges, and failed to prove damages 
flowing from any breach of contract by complainant, respondent is liable for the full 
purchase price of the orange, less the amount already paid. 


George S. Whitten, Presiding Officer. 
Thomas Moore, Van Nuys, Calif., for complainant. 
Albert E. Ellenson, Southland, Michigan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale of 800 cartons of fresh 
navel oranges in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00 and therefore the shortened procedure provided in section 
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47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a part of 
the evidence herein as is the Department’s report of investigation. In ad- 
dition, complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. Com- 
plainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunkist Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 7888, Van Nuys, California. 

2. Respondent, Fishman Produce Company, is a partnership com- 
posed of Nat L. Fishman and Lois Fishman, whose address is Detroit 
Union Produce Terminal, Room 85, 7201 West Fort Street, Detroit, 
Michigan. At the time of the transaction involved herein respondent was 
licensed under the Act. 

3. On or about May 11, 1979, complainant sold to respondent 800 car- 
tons of fresh navel oranges, Ultra brand, at $5.00 per carton, or a total 
of $4,000.00 f.o.b. Under the contract respondent was to pick up the 
oranges on May 11, 1979, but failed to pick up such oranges until May 
23, 1979. 

4. The oranges were shipped on May 23, 1979, from loading point in 
the State of California to respondent in Detroit, Michigan, in a truck se- 


cured by respondent. The oranges arrived at respondent’s place of busi- 
ness in Detroit, Michigan on or about May 29, 1979, and were federally 
inspected at 10:30 a.m. on May 29, 1979, in respondent’s cooler. The cer- 
tificate relative to such inspection stated in relevant part as follows: 


Products 
Inspected: Oranges in cartons printed, Ultra Brand, Grandview Heights Cit- 
rus Ass'n. Terra Bella, Calif.,” and stamped, “Navel,” . . . 


Condition of 
Load: Applicant states 800 cartons of oranges, . . . 


Condition of 
Pack: Fach lot: well filled. Orange Lot: tight in layers. 


Temperature 
of Product: In various containers, various locations at applicant’s Cooler. 
Range from 45°F to 49°F. 


Size: Orange lot: Fairly uniform. 


Quality: Orange lot: Clean, well developed, generally well formed and 
smooth to fairly smooth texture. Grade defects from 10 to 40%, 
average 31%, including from 5 to 28%, average 20%, damaged by 
dryness, reported below under condition. Remainder of grade de- 
fects being scars and creasing. 
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Condition: Orange lot: Generally firm. Damage by dryness from 5 to 28%, 
average 20% reported above as grade defects. Decay average 
rr 


Remarks: Orange lot: Fails to grade US No. 1, account of grade defects. . . . 


5. On June 29, 1979, respondent rendered an accounting covering the 
800 cartons of oranges and showing 28 cartons sold at $6.00 per carton, 
159 cartons sold at $5.50 per carton, 608 sold at $5.00 per carton, and 5 
cartons cut up by inspectors. The total gross proceeds shown by respond- 
ent were $4,083.00. From this amount freight in the amount of 
$1,440.00, refrigeration in the amount of $200.00, handling at 12 1/2% 
or $510.38 and government inspection at $31.00 were deducted, leaving 
net proceeds of $1,901.62 which were paid to complainant. No dates for 
the resale of any of the cartons of oranges were shown on respondent’s 
accounting. 

6. An formal complaint was filed February 4, 1980, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that it rejected the 800 cartons of oranges on May 
29, 1979, and communicated such rejection to Mr. Sablack, the District 
Manager for Sunkist in Detroit, Michigan. Mr. Sablack denied that any 
such rejection was communicated to him prior to receipt a telegram from 
respondent on June 4, 1979. The telegram referred to by Mr. Sablack 
merely recites the grade defects present in the subject oranges and does 
not state that such oranges were being rejected. In addition the telegram 
does not refer to any prior communication of a rejection relative to such 
oranges. We conclude on the basis of all the evidence that respondent 
has failed to prove that it made a timely rejection relative to the oranges. 
Accordingly, respondent is deemed to have accepted the subject oranges 
and therefore became liable to complainant for the full purchase price 
thereof less any damages proven to have resulted from any breach of 
contract on the part of complainant. 

The parties engaged in a lengthy dispute as to whether the 20% dam- 
age by dryness which was present in the oranges could be attributed to 
the length of time that the oranges were held by complainant prior to re- 
spondent sending the truck to pick up such oranges. However, it is un- 
necessary for us to consider this issue since respondent has failed to fur- 
nish adequate proof of damages even assuming respondent had proved a 
breach. One of the necessary components for computing damages is the 
value of the produce actually received and accepted. This value may be 
shown by a prompt and proper resale of the produce. However, com- 
plainant objects strenuously to the fact that respondent’s accounting 
does not show any dates for the resale of the subject oranges and was 
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rendered over one month after receipt of such oranges. We conclude that 
respondent has failed to prove damages. See Elggren & Sons, Co. v. 
Wood Co., 11 A.D. 1032 (1952); See also Frank Gaglione & Son v. 
Theron Hooker Co., 30 A.D. 528 (1971). 

Since respondent accepted the subject oranges and has failed to prove 
damages flowing from any breach of contract on the part of complainant 
respondent is liable to complainant for the full purchase price of the 
oranges less the amount already paid or a net amount of $2,098.38. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,098.38, with interest thereon at the rate 
of 13 percent per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,212) 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. PACA Dock- 
et No. 2-5699. Decided January 6, 1982. 


Rejection, untimely—Acceptance—Resale, not prompt or reasonable— 
Damages, failure to prove—Liability for full purchase price 


Where respondent failed to give timely notice of rejection, respondent is deemed to have 
accepted the oranges. Also, respondent failed to prove a prompt and proper resale of 
the oranges, thus failing to prove damages as a result of any breach of contract by 
complainant. Therefore, respondent is liable to complainant the full purchase price 
of the oranges, less the amount already paid. 


George S. Whitten, Presiding Officer. 
Thomas Moore, Van Nuys, Calif., for complainant. 
Albert E. Ellenson, Southland, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
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against respondent in the amount of $66.95, in connection with the sale 
of 50 cartons of Valencia oranges in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

Since the amount in controversy does not exceed $3,000.00, the evi- 
dence was submitted in accordance with the shortened procedure as pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to this procedure 
complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunkist Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 7888, Van Nuys, California. 

2. Respondent, Fishman Produce Company, is a partnership com- 
posed of Nat L. Fishman and Lois Fishman whose address is Detroit 
Union Produce Terminal, Room 85, 7201 West Fort Street, Detroit, 
Michigan. At the time of the transaction involved herein respondent was 
licensed under the Act. 

3. On or about May 24, 1979, complainant sold to respondent 50 car- 
tons of Valencia oranges, Solid Gold brand, in size 138 standard cartons 
at $7.75 per carton, or a total of $387.50, f.o.b. Such oranges were 
shipped by complainant from a loading point in California to respondent 
in Detroit, Michigan on May 24, 1979. However, complainant sub- 
stituted cartons bearing the brand name Narasweet. 

4. The oranges arrived at respondent’s place of business on May 29, 
1979, and at 11:05 a.m. were federally inspected with the following re- 
sults in relevant part: 


Condition of 
Equipment: Mechanical refrigerator unit not running. Rear doors open. 


Products 

Inspected: ORANGES in separate cartons printed various brands, sizes and 
California shippers [sic] names and address. Each also printed, 
‘Sunkist Growers Inc., Los Angeles, California.’ 


Applicant states 194 cartons of Spaniel, 150 cartons of Basket, 
350 cartons of Evening Star, 380 cartons of Assurance and 50 
cartons of Narasweet. 


Condition 
of Load: Through lengthwise 6 rows, 7 layers. 
Condition 
of Pack: Each lot: Well filled, tight in layers. 
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Temperature 
of Product: At rear doors: Top 45°F. Bottom 47°F. 


Condition: ... Narasweet lot: serious damage by skin breakdown from 4 to 
16%, average 10%. Decay average 2%. . . Each Lot: Decay being 
blue Mold Rot in advanced stages. 


Remarks: Applicant states assurance and narasweet lot purchased as U.S. 
No. 2. Inspection made during process of unloading. 


5. On June 3, 1979, respondent sent complainant the following Mail- 
gram: 


KX wx SH XE 


SUNKIST INC. 
7201 WEST FORT 
DETROIT, MI 48209 


YOUR NUMBER 54961 BASKET AND EVENING STAR BRANDS SUB- 
STITUTED FOR SPENDID BRAND PUTS YOU IN BREACH OF CONTRACT 
CONTAINS 6 PERCENT DECAY NUMBER 54964 ASSURANCE 5 PERCENT 
DECAY OUT OF GRADE NARASWEET SUBSTITUTED FOR SOLID GOLD 
ALSO CONTAINS 10 PERCENT SERIOUS SKIN 2 PERCENT DECAY 
NUMBER 47321 ULTRA OUT OF GRADE ACCOUNT OF GRADE DEFECTS 
10 TO 40 AVERAGE 31 PERCENT INCLUDING 5 TO 28 AVERAGE 20 PER- 
CENT DRY NUMBER 45-40159 225 ASSORTED CALIFORNIA ORANGES 
REJECTING ACCOUNT FAIL TO GRADE DUE TO EXCESSIVE SKIN BREAK 
DOWN AND NOT KIND I PURCHASED NUMBER 45-40310 50 NARASWEET 
10 PERCENT SERIOUS SKIN 2 PERCENT DECAY AM HOLDING YOU RE- 
SPONSIBLE FOR ALL COSTS AND LOSSES INCURRED IN SELLING THE 
ABOVE FRUIT 


FISHMAN PRODUCE 


6. On June 29, 1979, respondent issued an accounting showing 50 
cartons of “Narrasweet Val Orgs 138’s” sold at $10.50 per carton, or a 
gross amount of $525.00. Respondent deducted $2.00 per carton for 
freight, $.25 per carton for refrigeration, $.50 per carton for repacking, 
a12 1/2% handling charge, and $1.33 for a government inspection, or a 
total of $204.25, leaving net proceeds in the amount of $320.55 which 
respondent paid to complainant. 

7. An informal complaint was filed on February 4, 1980, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that the subject oranges were rejected with oral 
notice of such rejection being given to complainant’s agent John Sablack 
on May 29, 1979. Mr. Sablack, in a sworn statement, denied that any no- 
tice cf rejection was given by respondent prior to receipt of the Mail- 
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gram dated June 3, 1979. It should be noted that such Mailgram does 
not refer to any prior rejection relative to the 50 cartons of Narasweet 
oranges. We conclude that respondent has failed to prove that an effec- 
tive rejection of such oranges was made. Since respondent failed to 
prove a timely rejection, it is deemed to have accepted the oranges. See 
San Tan Tillage Co., Inc. v. Caps Foods, Inc., 38 A.D. 867 (1979); and 
Sun World Marketing v. Bayshore Perishable Distributors, 38 A.D. 480 
(1979). 

Respondent has shown that, whereas it ordered Solid Gold brand or- 
anges, the oranges which were in fact shipped were not labeled Solid 
Gold but were labeled Narasweet. In addition, respondent claims that 
the federal inspection made on May 29, 1979, shows a breach of the war- 
ranty of suitable shipping condition. However, it is not necessary for us 
to discuss these issues because respondent has failed to adequately prove 
one of the necessary components for the computation of damages. Re- 
spondent submitted an accounting covering the oranges in question 
which was dated June 29, 1979, or more than one month after the ar- 
rival of the subject oranges. Such accounting does not show the dates of 
resale for any of the 50 cartons of oranges. Complainant has objected 
strenuously to the adequacy of respondent’s accounting. It is clear that 
such accounting does not constitute adequate proof that the oranges 
were resold in a prompt and reasonable manner. The value of the or- 
anges actually received by respondent at the time of the delivery of such 
oranges must be shown in order for a computation of respondent’s dam- 
ages to be made. See Elggren & Sons Co. v. Wood Co., 11 A.D. 1032 
(1952). There is no basis in this case for using the alternative method of 
computing damages based upon the percentage of decay present in the 
commodity over, what would be considered, the maximum allowable for 
good delivery, as was done in the above cited case, since the amount of 
decay present in the subject oranges was within the destination tol- 
erances specified by the regulations for oranges sold under a U.S. grade 
designation. See 7 CFR §2851.1091. 

Since respondent is deemed to have accepted the subject oranges and 
has failed to prove any damages, respondent is liable to complainant for 
the full purchase price of the oranges, or $387.50, less the amount al- 
ready paid, or a balance of $66.95. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $66.95, with interest thereon at the rate of 
13% per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,213) 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. PACA Dock- 
et No. 2-5700. Decided January 6, 1982. 


Acceptance, untimely rejection—Resale, not prompt—Damages, failure to 
prove—Liability for purchase price 


Where respondent failed to give timely notice of rejection, respondent is deemed to have 
accepted the oranges. Also, respondent failed to prove a prompt resale of the or- 
anges, thus, failing to prove damages as a result of any breach by complainant. 
Therefore, respondent is liable to complainant for the full purchase price of the or- 
anges, less the amount already paid. 


George S. Whitten, Presiding Officer. 
Thomas Moore, Van Nuys, Calif., for complainant. 
Albert E. Ellenson, Southland, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $597.65, in connection with a shipment of or- 
anges in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

Since the amount of damages claimed does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure, complainant filed 
an opening statement, respondent filed an answering statement and 
complainant filed a statement in reply. Complainant filed a brief. 
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FINDINGS OF FACTS 


1. Complainant, Sunkist Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 7888, Van Nuys, California. 

2. Respondent, Fishman Produce Company, is partnership composed 
of Nat L. Fishman and Lois Fishman whose address is Detroit Union 
Produce Terminal, Room 85, 7201 West Fort Street, Detroit, Michigan. 
At the time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about May 17, 1979, complainant sold to respondent 350 
cartons of Valencia oranges, size 138, Solid Gold brand, at $7.50 per 
carton f.o.b. The oranges were to be picked up by respondent’s truck on 
May 21, 1979. 

4. By agreement between the parties the brand of oranges was later 
changed to “Assurance”. Respondent’s truck picked up the oranges on 
May 24, 1979, and in order to fill out the truck complainant loaded 380 
cartons of oranges instead of 350. Such oranges were transported to re- 
spondent’s place of business in Detroit, Michigan, and on arrival on May 
29, 1979, the oranges were federally inspected with the following results 
in relevant part: 


Where 
Inspected: Applicant’s Dock. 


Condition of 
Equipment: Mechanical refrigerator unit not running. Rear doors open. 


Products 

Inspected: ORANGES in separate cartons printed various brands, sizes and 
California shippers names and addresses. Each also printed, “Sun- 
kist Growers Inc., Los Angeles, California.” Applicant states 194 
cartons of Spaniel, 150 cartons of Basket, 350 cartons of Evening 
Star, 380 cartons of Assurance and 50 cartons Narasweet. 

Condition 

of Load: Through lengthwise 6 rows, 7 layers. 

Condition 

of Pack: Each lot: Well filled, tight in layers. 

Temperature 

of Product: At rear doors: Top 45°F. Bottom 47°F. 

Condition: ... Assurance lot: Generally firm. Serious damage by skin break- 


down from 2 to 8%, average 6%. Decay from 2 to 8%, average 
5% .. . Each lot: decay being Blue Mold Rot in advanced stages. 


Remarks: Applicant states Assurance and Narasweet lot purchased as U.S. 
No. 2. Inspection made during process of unloading. 


5. On June 3, 1979, respondent sent the following telegram to com- 
plainant: 
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SUNKIST, INC. 
7201 West Fort 
Detroit, MI 48209 


YOUR NUMBER 54961 BASKET AND EVENING STAR BRANDS SUB- 
STITUTED FOR SPLENDID BRAND PUTS YOU IN BREACH OF CONTRACT 
CONTAINS 6 PERCENT DECAY NUMBER 54964 ASSURANCE 5 PERCENT 
DECAY OUT OF GRADE NARASWEET SUBSTITUTED FOR SOLID GOLD 
ALSO CONTAINS 10 PERCENT SERIOUS SKIN 2 PERCENT DECAY 
NUMBER 47321 ULTRA OUT OF GRADE ACCOUNT OF GRADE DEFECTS 
10 TO 40 AVERAGE 31 PERCENT INCLUDING 5 TO 28 AVERAGE 20 PER- 
CENT DRY NUMBER 45-40159 225 ASSORTED CALIFORNIA ORANGES 
REJECTING ACCOUNT FAIL TO GRADE DUE TO EXCESSIVE SKIN BREAK 
DOWN AND NOT KIND I PURCHASED NUMBER 45-40310 50 NARASWEET 
10 PERCENT SERIOUS SKIN 2 PERCENT DECAY AM HOLDING YOU RE- 
SPONSIBLE FOR ALL COSTS AND LOSSES INCURRED IN SELLING THE 
ABOVE FRUIT 


FISHMAN PRODUCE 


6. On June 29, 1979, respondent rendered an accounting covering the 
380 cartons of Narasweet oranges and showing 360 cartons sold at 
$10.50 per carton for gross proceeds of $3,780.00. The accounting 
showed that 20 cartons were lost in repacking and failed to show any 
dates of resale for any of the 360 cartons of oranges. Deductions were 
made from gross proceeds for freight in the amount of $2.00 per carton, 


refrigeration $.25 per carton, repacking $.50 per carton, handling 
12 1/2% of gross and $10.15 for government inspection, or a total of 
$1,527.65, which left a net of $2,252.35 which respondent remitted to 
complainant. 

7. An informal complaint was filed on February 4, 1979, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that it rejected the subject oranges on May 29, by 
giving notice of such rejection by telephone to complainant’s district 
manager John Sablack. Mr. Sablack, in sworn statements submitted as 
complainant’s opening statement and statement in reply, denied that 
any notice of rejection was given on May 29, 1979. We note that the tele- 
gram sent on June 3, 1979, does not refer to any prior notice of rejection 
covering the subject oranges. We find that respondent accepted the sub- 
ject oranges and failed to communicate a timely rejection to com- 
plainant. 

Respondent claims that the federal inspection made of the oranges on 
May 29, shows that such oranges failed to make good delivery in viola- 
tion of the warranty of suitable shipping condition which attaches to an 
f.o.b. sale. The amount of decay in the oranges is only 2 percentage 
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points higher than the amount allowed for California oranges at designa- 
tion which are sold under an U.S. Grade designation. See 7 CFR 
2851.1091. Under the circumstances we consider 5% decay to be on the 
border line of good delivery. However, it is not necessary to determine 
whether there was a breach of the warranty of suitable shipping condi- 
tion in this case due to the fact that respondent has not proven damages. 
Complainant has voiced strenuous objection to consideration of respond- 
ent’s accounting due to the fact that such accounting fails to show the 
dates on which resales of the subject oranges were made. We have to 
agree with complainant that respondent’s failure to show the dates of re- 
sale coupled with the fact that the accounting is dated more than one 
month after receipt of the oranges places in doubt one of the basic com- 
ponents necessary for respondent to prove damages, namely the value of 
the oranges actually received by respondent. Such value can only be 
shown by the results of a prompt and proper resale. We conclude that re- 
spondent has failed to prove that the resale was prompt. 

Since respondent accepted the subject oranges and failed to prove any 
damages flowing from any breach of contract on the part of com- 
plainant, it is liable to complainant for the full purchase price of such 
oranges. Although complainant admitted that the original contract be- 
tween the parties called for the shipment of 350 cartons of oranges 
rather than the 380 cartons which were shipped, we do not deem this to 
be significant in this case since respondent claimed that the original con- 
tract called for the shipment of 400 cartons of oranges. The contract 
price for the oranges was $7.50 per carton or a total of $2,850.00 for the 
380 cartons of oranges shipped. Of this amount respondent has already 
paid complainant $2,252.35, leaving a balance still due of $597.65. Re- 
spondent’s failure to pay complainant such an amount is a violation of 
section 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $597.65, with interest thereon at the rate of 
13 percent per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,214) 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. PACA Docket No. 
2-5705. Decided January 6, 1982. 


Acceptance, untimely rejection—Resale, failure to prove prompt and 
proper— Damages, failure to prove—Liability for purchase price 


Where respondent failed to give timely notice of rejection, respondent is deemed to have 
accepted the oranges. Also, respondent failed to prove a prompt and proper resale of 
the oranges, thus, failing to prove damages. Therefore, respondent is liable for the 
full purchase price of the oranges, less the amount already paid. 


George S. Whitten, Presiding Officer. 
Thomas Moore, Van Nuys, Calif., for complainant. 
Albert E. Ellenson, Southland, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $406.53 in connection with the shipment of a partial 
truckload of oranges in interstate commerce. 

A copy of the report of investigation and a supplemental report of in- 
vestigation made by the Department was served upon the parties. A 
copy of the complaint was served upon respondent, which filed an 
answer denying liability to complainant in any amount. 

The amount claimed in the formal complaint is less than $3,000.00, 
and therefore the shortened procedure provided in section 47.20 in the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure, the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition, com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunkist Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 7888, Van Nuys, California. 

2. Respondent, Fishman Produce Company, is a partnership com- 
posed of Nat L. Fishman and Lois Fishman, whose address is Detroit 
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Union Produce Terminal, Room 85, 7201 West Fort Street, Detroit, 
Michigan. 

3. On or about May 18, 1979, complainant contracted to sell to re- 
spondent 225 No. 138 standard cartons of naval and valencia oranges 
consisting of Earli-Best, Green Leaf and Solid Gold brands in a mixture 
of all three Sunkist grades. It was agreed that the oranges were to be 
shipped on a truck supplied by the respondent on May 18, 1979. Pur- 
suant to this agreement complainant’s district manager for the Detroit, 
Michigan sales office, John Sablack, sent the following telegram to Sun- 
kist headquarters in Sherman Oaks, California; 


05/18/1819. . 37.5 DETR 1820 . . 08.3 0217 

CENT 

548 DETR CENT — TRK 

MC NAVS VALS 

5-18 BUYERS TRK FRI 

FISHMAN PROD. DETR 

SKT NAVS/VALS EARLIBEST/GREENLEAF/SOLIDGOLD, 225/138S/225 
SATIS COMBINE NAVS & VALS IF NECY ALL 3 GRADES 

/225 PTSP 

4. On May 21, 1979, complainant shipped to respondent, in a truck se- 
cured by complainant at respondent’s request, 35 No. 138 standard car- 
tons of naval Earli-Best Sunkist grade oranges at $9.25 per carton; 62 
No. 138 standard cartons of naval Green Leaf brand extra choice grade 
oranges at $8.00 per carton; 32 No. 138 standard cartons of naval Solid 
Gold brand choice grade oranges at $7.75 per carton; and 96 No. 138 
standard cartons of valencia Solid Gold choice grade oranges at $7.50 
per carton for a total invoice price of $1,787.75 f.0.b. 

5. Complainant combined respondent’s shipment of oranges with 
another load which was bound to S. Metzger Co., Toledo, Ohio. The truck 
went first to S. Metzger Co., in Toledo, Ohio, where respondent’s oranges 
were unloaded on May 26, 1979. The following notation was made on 
the bill of lading “unloaded for Fishman 5/26/79 96 ctns S. Metzger Co. 
[illegible initials].” On or about May 30, 1979, the oranges were de- 
livered to respondent in Detroit, Michigan and on the same day a federal 


inspection was made at 10:30 a.m. which revealed the following in rele- 
vant part: 


Where 
Inspected: Applicants DUPT Floor Section 


Products 

Inspected: ORANGES in separate cartons printed, “Early Best” or “Green- 
leaf Brand,” or, “Solid Gold,” or “Narasweet,” each also stamped, 
“Naval,” or “Solid Gold Brand,” or, “Narasweet,” each also 
stamped, “Valencia,” each carton also printed, “Earlibest Orange 





Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Quality: 


SUNKIST GROWERS uv. 


FISHMAN PRODUCE 
Cite as 41 A.D. 137 


Ass’n, Exeter, Tulare Co., California, Sunkist Growers Inc., Los 
Angeles, California,” and stamped to denote size. (138 size noted) 
Applicant states 35 cartons of Early Best Brand, 63 cartons of 
Greenleaf Brand and 127 cartons of other brands. 


Stacked on pallets at above location. 

Each lot: well filled, tight in layers. 

In various containers, various locations at applicant’s DUPT Floor 
Section: Range from 52°F. to 55°F. 


Early Best lot: fairly uniform. 


Early Best lot: Clean, generally well formed, well colored and 
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smooth to fairly smooth texture. Grade defects average 5% scars. 


Condition: Early Best lot: generally firm. Damage by skin breakdown from 


16 to 34%, average 27%, including from 4 to 12% average 8%, 
serious damages. Decay average 1%. 

Greenleaf lot: Firm. Damage by skin breakdown from 24 to 46%, 
average 34%, including from 8 to 24%, average 12%, serious 
damage. No decay. Other lot: Generally firm. Serious damage by 
skin breakdown from 4 to 16%, average 11%.; Decay average 2%. 


Grade: Early Best lot: meets quality requirements but fails to grade U.S. 


No. 1 only account condition. 


Remarks: Inspection and certificate restricted to condition only on other 


lots and Greenleaf lot at applicant’s request. Applicant states 
other lots purchased as U.S. No. 2. 


6. On June 29, 1979, respondent issued an accounting showing the 
various prices for which the various brands and types of oranges were re- 
sold but which failed to show the dates of any of the resales. The ac- 
counting showed total gross proceeds of $1,778.25 from which was de- 
ducted refrigeration at $.25 per carton or $56.25; repacking at $.75 per 
carton for 98 cartons or $73.50; handling at 12 1/2% or $222.28; and 
government inspection in the amount of $45.00. Net proceeds were 
stated to be $1,381.22. 

7. An informal complaint was filed on February 4, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent and complainant are in sharp disagreement concerning 
many basic factual issues involving the subject shipment of oranges. 
However, for reasons that wiil later appear, it is not necessary that all of 
these factual disputes be resolved. One of respondent’s major con- 
tentions is that the oranges were rejected by it when they arrived on 
May 30, and that notice of such rejection was given to complainant’s 
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agent John Sablack and was later confirmed by mailgram. Com- 
plainant’s agent John Sablack denies receiving any notice of rejection 
until receipt of the mailgram. While the mailgram does say that re- 
spondent is rejecting the oranges, such mailgram is dated June 3, and 
does not refer to any prior notice of rejection. We conclude that respond- 
ent has failed to prove that it gave complainant timely notice of rejec- 
tion. Therefore, respondent’s notice of rejection on June 3, 1979, was in- 
effective and respondent is deemed to have accepted the oranges. This 
determination of acceptance makes it unnecessary that we discuss the 
legal effect of the unloading of the oranges by Metzger Co., in Toledo, 
Ohio. The conflicting contentions of the parties leave us in considerable 
doubt as to whether complainant or respondent should bear the ultimate 
responsibility for such unloading. 

Respondent has failed to submit the necessary information which 
would enable us to compute respondent’s damages assuming that re- 
spondent had established a breach of contract by complainant. This is 
due to the fact that respondent’s accounting failed to state the dates on 
which the resales of the oranges were made. Complainant contends that, 
as a consequence of this failure, respondent has failed to prove that a 
prompt and proper resale of the oranges was made. We are forced to 
agree with complainant’s contention. See Elggren & Sons Co. v. Wood 
Co., 11 A.D. 1032 (1952); See also, Frank Gaglione & Son v. Theron 
Hooker Co., 30 A.D. 528 (1971). 

Since respondent accepted the oranges and has failed to prove dam- 
ages flowing from any breech by complainant, it is liable to complainant 
for the full purchase price of such oranges or $1,787.75, less the net 
proceeds already paid by respondent to complainant of $1,381.22, or a 
balance of $406.53. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation $406.53, with interest thereon at the rate of 
13% per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 





JOLIVETTE PRODUCE v. J&J DISTRIBUTING 
Cite as 41 A.D. 141 


(No. 21,215) 


JOLIVETTE PRODUCE v. J & J DISTRIBUTING CoO. PACA Docket No. 
2-5768. Decided January 7, 1982. 


Lack of jurisdiction, as to 20 transactions—No dispute as to three 
transactions—Failure to prove breach of warranty as to remaining six 
transactions—Liability for contract price 


Where the complaint was not timely filed as to 20 of the 29 transactions involved, the 
Secretary is without jurisdiction, and the complaint is dismissed as to the 20 trans- 
actions. Also, there is no dispute as to three more of the 29 transactions, and the 
complaint must be dismissed as to those three also. As to the remaining six transac- 
tions, respondent failed to prove a breach of warranty by complainant, and is there- 
fore liable for the contract price of these shipments. 


Andrew Y. Stanton, Presiding Officer. 
Daniel A. Talcott, West Salem, Wis., for complainant. 
Warren E. Peterson, St. Paul, Minn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A complaint 
was filed in which complainant seeks a reparation award against re- 
spondent in the amount of $1,144.60 in connection with the sale of a 
quantity of potatoes in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jolivette Produce, is an individual, John L. Jolivette, 
whose address is Rural Route 2, Box 568, West Salem, Wisconsin. 

2. Respondent, J & J Distributing Co., is corporation whose address is 
Griggs Midway Bldg., Suite S-214, University Avenue, St. Paul, 
Minnesota. At the time of the transaction involved herein, respondent 
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was actually the trade name of another firm, Joe DeLisi Fruit Co., op- 
erating at the same address, which was licensed under the Act. 

3. From October 13, 1979 through March 13, 1980, complainant sold 
to respondent 29 lots of potatoes, constituting 29 separate sales. The 
dates of sale for 20 lots were from October 13, 1979 through January 
18, 1980. Nine lots were sold from January 22 to March 31, 1980. It was 
understood throughout that the potatoes were sold on a delivered basis, 
with complainant providing the transportation to the destinations se- 
lected by respondent. However, respondent was to be charged $10.00 for 
each drop made by complainant’s truck. The parties did not agree to do 
business on the basis of a continuing, running account. 

4, On approximately the dates of sale, the potatoes were shipped by 
complainant to the destinations designated by respondent, where they 
arrived on approximately the same days on which they were shipped, 
and were accepted by respondent upon arrival. Complainant also de- 
livered an invoice along with each shipment of potatoes, to which re- 
spondent made no objection. The invoices for the last nine shipments of 
potatoes show the prices of the shipments as follows: 


Date of Sale No.of Price per Total Drop Grand 
Units Unit Charges Total 

January 22, 1980 839 $.77 $646.03 $20.00 $666.03 
January 26, 1980 500 ; 385.00 20.00 310.50 * 
February 2, 1980 450 ; 346.50 20.00 366.50 
February 9, 1980 460 : 354.20 20.00 374.20 
February 22, 1980 604 ; 453.00 10.00 463.00 
March 1, 1980 439 TE 329.25 10.00 339.25 
March 7, 1980 463 d 347.25 10.00 357.25 
March 16, 1980 591 ; 443.25 20.00 463.25 
March 22, 1980 543 ; 407.25 10.00 417.25 


5. In a letter sent by complainant, which was received by the Depart- 
ment on January 16, 1981, complainant indicated that it had received 
four checks from respondent, one covering five shipments in October 
and November 1979, one covering two November 1979 shipments, one 
covering one November 1979 shipment, and one covering two December 
1979 shipments. There was also included a listing of respondent’s remit- 
tances and complainant’s invoice prices for 19 shipments, among which 
were the following nine shipments: 


1. Included is a deduction of $94.50 credited from previous transactions not at issue 
here. 
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Date of Shipment Invoice Price Amount 
Paid 

January 22, 1980 $666.03 $614.08 
January 26, 1980 310.50 285.50 
February 2, 1980 366.50 324.00 
February 9, 1980 374.20 341.20 
February 22, 1980 463.00 463.00 
March 1, 1980 339.25 339.25 
March 7, 1980 358.25 351.25 
March 16, 1980 463.25 453.25 
March 22, 1980 417.25 417.25 


To date, respondent has failed to pay complainant the $169.45 which 
complainant claims is due and owing for these nine shipments. 

6. An informal complaint was filed on September 29, 1980, which 
was within nine months from the time the cause of action herein accrued 
with respect to the nine transactions set forth in Findings of Fact 4 and 
5. 


CONCLUSIONS 


Before discussing the merits, we must first contend with respondent’s 
claim that the Secretary is without jurisdiction over a large number of 
transactions set forth in the complaint, as the complaint was not timely 
filed with respect to those transactions. Complainant denies that juris- 
diction is lacking over any of the potato lots, as it contends that all 29 
lots constituted a continuous, running account and were thus only one 
transaction. Complainant asserts that the complaint was timely with re- 
spect to that transaction. 

It is a basic jurisdictional requirement of the Act that, with respect to 
reparation proceedings, the person complaining must petition the Secre- 
tary within nine months after the cause of action accrues (7 U.S.C. 
499f (a) ). Jebavy-Sorenson Orchard Company v. Lynn Foods Corpora- 
tion, 32 A.D. 529 (1973). A violation of the Act due to the failure to 
make payment for produce purchased, as is alleged by complainant, 
occurs when payment is not made within ten days after such produce is 
accepted (7 CFR 46.2 (aa) (5) ). Therefore, if the 29 lots of potatoes are 
construed as separate transactions, the cause of action for each transac- 
tion accrued approximately ten days after the potatoes were accepted by 
respondent. As respondent has not denied accepting the potatoes, nor 
that delivery was made on approximately the dates of sale indicated by 
the dates on complainant’s invoices (See Finding of Fact 3), we can as- 
sume that the causes of action for the 29 transactions accrued approxi- 
mately ten days subsequent to those dates. Therefore, if respondent’s 
allegations are valid, complainant’s causes of action involving the 20 
transactions reflected by complainant’s invoices bearing the dates Oc- 
tober 13, 1979 through January 18, 1980, accrued earlier than nine 
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months prior to January 29, 1981, the date on which the informal com- 
plaint was filed, and do not come under the Secretary’s jurisdiction. 
However, if we accept complainant’s contention that the 29 lots of pota- 
toes at issue were not 29 separate transactions, but comprised a con- 
tinuous, running account, the cause of action herein accrued ten days 
after the date on complainant’s final invoice, March 22, 1980, and all 
lots of potatoes included in the complaint are thus within the Secretary’s 
jurisdiction. 

In order to resolve this jurisdictional issue, we must decide whether 
the 29 shipments of potatoes were sold as one transaction or as 29 sep- 
arate transactions. It has been held that this determination depends 
upon the intention of the parties, and the question of intention is to be 
determined from the language and the subject matter of the contract. 
Wolverine Fruit & Produce Co. v. B. Balish, PACA Docket No. 451 
(January 25, 1933). Employees of complainant have stated in affidavits 
that the parties contemplated a continuous, running account, but this is 
denied by affidavits submitted by respondent’s employees, who assert 
that each shipment was intended to be a separate transaction. There is 
no documentary evidence in the record, such as a broker’s memorandum 
of sale, in which the existence of a continuous running account is ex- 
pressly stated. The record does contain some evidence concerning the 
manner in which the various shipments of potatoes were to be paid. 
Complainant, in a letter to the Department received on January 16, 
1981, (Finding of Fact 5) indicates that it received four checks from re- 
spondent covering nine of the shipments included in the complaint, one 
check pertaining to five shipments that took place in October and 
November 1979, one check pertaining to two shipments in November 
1979, one check pertaining to another shipment in November 1979, and 
one check pertaining to two shipments in December 1979. In the Janu- 
ary 16, 1980, letter, complainant also lists the remaining 19 shipments 
that occurred from December 12, 1979, through March 22, 1980, setting 
forth the amount that respondent should have paid for each and the 
amount that actually was paid. The general rule concerning the interpre- 
tation of the manner of payment in considering the question of when 
contracts are construed as entire, as urged by complainant, or separate, 
as alleged by respondent, is set forth in Williston on Contracts, Third 
Edition, section 862 at 272, as follows: 


Where, however, payment of a separate sum is to be made 
for several articles to be used independently of one another 
the contract generally will be considered divisible or the 
transaction held to create several contracts. If payment of 
a lump sum is to be made on several articles, the contract is 
necessarily indivisible. 
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It is apparent from complainant’s letter to the Department that it con- 
sidered respondent to have made payment of a separate sum for each of 
the 19 potato shipments listed plus the one November shipment which 
was paid for with one of respondent’s checks. Only for nine shipments 
did respondent pay with lump sums covering more than one shipment. 
We conclude, therefore, that in entering into their contract, the parties 
intended the 29 shipments of potatoes to be separate transactions. It 
follows that the Secretary is without jurisdiction for those transactions 
in which the causes of action accrued prior to nine months before the 
time the informal complaint was filed on January 29, 1981. This ex- 
cludes from our consideration the 20 transactions reflected by com- 
plainant’s invoices dated October 13, 1979, through January 18, 1980. 

We now turn to the remaining nine transactions over which we do 
have jurisdiction, those reflected by complainant’s invoices dated Janu- 
ary 22, 1980, January 26, 1980, February 2, 1980, February 9, 1980, 
February 22, 1980, March 1, 1980, March 7, 1980, March 16, 1980, and 
March 22, 1980. In complainant’s letter to the Department received on 
January 16, 1980, complainant acknowledges that there is no dispute 
over the amount owed in the February 22, 1980, March 1, 1980, and 
March 22, 1980, transactions (see Findings of Fact 5), and they will, 
therefore, be dismissed from this proceeding. Respondent admits accept- 
ing the other six shipments, and is thus liable for the contract price, less 
damages due to any breach of warranty on the part of complainant. Re- 
spondent has the burden of proving both the breach and damages by a 
preponderance of the evidence. G & S Produce Co., Inc. v. Schnuck Dis- 
tributing Co., Inc., 34 A.D. 1604 (1975). Respondent alleges that the po- 
tatoes were in poor condition when received, but has not submitted re- 
ports of inspection or dump certificates as supportive evidence. Re- 
spondent has submitted the affidavit of Richard E. Parlow, an employee 
of its buyer, who claims to have been the recipient of the potatoes de- 
livered by complainant which are the subject of this proceeding. Parlow 
states that, as complainant’s deliveries progressed, the proportion of 
potatoes in each shipment which were in bad condition increased to 
about half. Parlow asserts that it was not possible to retain these bad po- 
tatoes. However, Parlow’s affidavit does not identify with sufficient 
specificity the shipments containing the allegedly defective potatoes, 
the nature of the defects, or any other factors such as storage conditions 
which might have affected the potatoes. Therefore, Parlow’s affidavit is 
not adequate by itself to sustain respondent’s burden of proof. Accord- 
ingly, we conclude that respondent is liable for the contract prices of the 
six shipments. 

Respondent contends that the contract prices claimed by complainant 
for the six shipments are erroneous, as complainant charged for all 
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drops, and according to custom and usage in the produce industry, the 
first drop of a shipment is supposed to be free of charge. Respondent, as 
the party relying upon the usage of the trade, has the burden to establish 
this claim by a preponderance of the evidence International Distribu- 
tors, Inc. v.A & L Produce Co., Inc., 31 A.D. 356 (1972), and respondent 
has presented absolutely no evidence to corroborate such claim. We con- 
clude, therefore, that the contract provided for respondent to be charged 
for all drops. Respondent also claims that the parties had agreed that for 
all shipments after January 1, 1980, respondent was to be charged $.72 
per unit, not $.75 or $.77 as charged by complainant. However, respond- 
ent did not object to complainant’s invoices delivered along with the po- 
tato shipments after January 1, 1980, which show a price of $75. or $.77 
per unit. An invoice which is not objected to constitutes competent evi- 
dence that the information reflected thereon was agreed to by the 
parties. Casey Woodwyk, Inc. v. Albanese Farms, 31 A.D. 311 (1972). As 
respondent has failed to introduce any evidence to support its allega- 
tions that it was to be charged only $.72 per unit after January 1, 1980, 
we must rule in complainant’s favor on this issue. Respondent further 
claims that complainant’s allegation of a $7.00 discrepency between the 
contract price and respondent’s remittance for the March 7, 1980, ship- 
ment is based on misaddition. Respondent’s claim of misaddition has 
some merit, as it is clear from complainant’s invoice for the March 7, 
1980, shipment Finding of Fact 4 that the total price was $357.25, not 
$358.25 as alleged by complainant. Therefore, respondent is liable for 
$6.00, not. $7.00, on the March 7 1980, shipment. Complainant’s dam- 
ages for the six transactions are, therefore, $51.95 for the January 22, 
1980, transaction, $25.00 for the February 6, 1980, transaction, $42.50 
for the February 2, 1980 transaction, $33.00 for the February 9, 1980, 
transaction, $6.00 for the March 7, 1980, transaction, and $10.00 for 
the March 16, 1980 transaction, for a total of $168.45. Respondent’s 
failure to pay this sum is a violation of section 2 of the Act, for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $168.45, with interest thereon at the rate of 
13% per annum from April 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 





KEN PARKS CO. v. HAROLD AND RAYMOND UTTER 
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(No. 21,216) 
THE KEN PARKS COMPANY, INC v. HAROLD H. UTTER and RAYMOND L. 


UTTER d/b/a GRATZ & UTTER. PACA Docket No. 2-5786. Decided 
January 7, 1982. 


Brokerage fees, liability for—Dismissal of counterclaim, failure to file 
timely—Reparation awarded 


Where respondent admits owing respondent brokerage fees, and where respondent’s 
counterclaim, arising out of another transaction, was not filed within nine months 
of its accural, respondent is liable to complainant said brokerage fees, and respond- 
ent’s counterclaim is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 


complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $397.80 for brokerage on several 
transactions in interstate commerce involving lettuce and radishes 
shipped from the state of New York to various buyers in Virginia, North 
Carolina and South Carolina. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto admitting all of the material 
allegations in the complaint, but setting forth a counterclaim in the 
amount of $645.00 for monies due because of complainant’s alleged 
guarantee of another account. 

The amounts claimed in the formal complaint and in the counterclaim 
are both less than $3,000.00. Therefore the shortened procedure pro- 
vided in PACA Rules of Practice at 7 CFR §47.20 is applicable. Under 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investiga- 
tion. The parties were given an opportunity to submit additional evi- 
dence in the form of sworn statements and to file briefs. Complainant 
filed an answer to respondent’s counterclaim. Complainant also filed an 
opening statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1083, 
Kernersville, North Carolina. At the time of the transactions described 
herein complainant was licensed under the Act. 

2. Respondent is a partnership whose address is R.D. 2, Goshen, New 
York. At the time of the transactions described herein respondent was li- 
censed under the Act. 

3. Between July 7 and July 15, 1980, complainant, acting as a broker 
for respondent, negotiated 11 sales of perishable agricultural commodi- 
ties (lettuce and radishes) to be shipped by respondent from the state of 
New York to purchasers in Virginia, North Carolina, and South 
Carolina. 

4. Onor about July 31, 1980, complainant billed respondent for brok- 
erage fees earned in connection with these transactions in the aggregate 
amount of $397.80. No part of this amount has been paid by respondent. 

5. Complainant filed a formal complaint with the Department to ini- 
tiate this proceeding on February 23, 1981, within nine months of the 
accrual of its alleged cause of action. 


CONCLUSIONS 


Respondent admits owing complainant for the brokerage services, but 


has set up a $645.00 counterclaim that is an outgrowth of another trans- 
action. According to respondent, complainant, while acting as a broker, 
guaranteed payment by a firm known as Adam Blalock Tomato Co. of 
Winston Salem, North Carolina, which had purchased some onions from 
respondent in January 1980. Complainant admits having some discus- 
sions with respondent about this transaction, but categorically denies 
having assumed responsibility for the Adam Blalock Tomato account. 

Respondent’s counterclaim was filed on April 28, 1981, relating to a 
transaction occurring in January 1980, more than nine months before. 
Under section 6 (a) of the Act (7 U.S.C. §499f (a) ) the Secretary has no 
authority to entertain a counterclaim unrelated to the transaction in the 
complaint unless it is timely filed; i.e., filed within nine months of its ac- 
crual. Sanders v. Gardner, 31 A.D. 128 (1972) and cases cited therein at 
132. Accordingly, the counterclaim must be dismissed. 

Respondent's failure to pay complainant for brokerage services in full 
is a violation of section 2 of the Act for which reparation should be 
awarded. 


1. The administrative file contains. a letter from respondent relating to this claim which 
was received December 24, 1980 — also more than nine months subsequent to the transac- 
tion it describes. 





MAGIC VALLEY v. REX E. SPARKS PRODUCE 
Cite as 41 A.D. 149 


ORDER 


The counterclaim is dismissed. 

Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount $397.80, with interest thereon at 
the rate of 13% per annum from September 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,217) 


MAGIC VALLEY POTATO SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794.- Decided January 7, 1982. 


Contract price agreement supercedes market price increase—Complaint, 
dismissed 


Where although after the parties agreed to a contract price, the market price for the pota- 
toes rose, complainant had no right to invoice respondent for a higher price than 
previously agreed upon. Therefore, since respondent paid complainant the agreed 
purchase price in full, the complaint must be dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $4,000, in 
connection with a shipment of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent was also served with a 
copy of the formal complaint and filed an answer thereto denying any 
further liability to complainant with regard to the subject potato ship- 
ment. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, the parties waived oral hearing and the shortened method 
of procedure set forth in the Rules of Practice (7 CFR 47.20) was applica- 
ble. Under this procedure, the verified pleadings of the parties are con- 
sidered in evidence as is the Department's report of investigation. In ad- 
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dition, the parties are given the opportunity to submit further evidence 
by way of verified statement. Neither party did so. Moreover, neither 
party filed a timely brief. 


FINDINGS OF FACT 


1. Complainant, Magic Valley Potato Shippers, Inc., is a corporation 
whose mailing address is P.O. Box 585, Paul, Idaho 83347. 

2. Respondent, Rex E. Sparks, is an individual doing business as Rex 
E. Sparks Produce Company whose mailing address is Route #1, Box 
122A, Cedar Bluff, Virginia 24609. At all pertinent times, respondent 
was licensed under the Act. 

3. On or about June 20, 1980, at 8:29 P.M. EDT, respondent and com- 
plainant agreed to a contract whereby respondent agreed to buy, and 
complainant agreed to sell, one carload of potatoes as follows: (1) 335 50 
pound Paper Bakers, U.S. #1, at an FOB price of $10 per hundred- 
weight, or $1,675; (2) 1400 50 pound Bales 5/10 Purple Mesh, U.S. #1, at 
an FOB price of $8.50 per hundredweight, or $5,950; and (3) 750 50 
pound Bales 5/10 Purple Mesh, “U.S. Std.”, at an FOB price of $7.50 per 
hundredweight, or $750, for a total FOB price of $8,375. Respondent 
negotiated the sale for himself and one Luke Tapp acted as salesmen for 
complainant. 

4. The carload of potatoes was not shipped until July 3, 1980. By the 
time of shipment, potato prices had risen $5.00 per hundredweight on 
the Purple Mesh. Complainant invoiced respondent at the higher price. 
Upon notification, after the potatoes were in transit, of the price in- 
crease respondent complained to Mr. Tapp who conveyed these concerns 
to complainant. Complainant, however, refused to reduce the invoice 
prices to those agreed upon on June 20, 1980. 

5. Respondent paid complainant $8,375. 

6. An informal complaint was filed on October 27, 1980, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The dispositive issue in this case concerns the price agreed to as to the 
Purple Mesh potatoes by the parties. We hold that the contract was en- 
tered into on June 20, 1980, and that the prices agreed to for the U.S. 
No. 1 grade was $8.50 per hundredweight and $7.50 per hundredweight 
for the “U.S. Std.” Parenthetically, we note that there is no U.S. Std. 
grade for potatoes; there is however an Idaho Std. grade. This misnomer 
used on the complainant’s invoice is not critical to the dispositive issue 
in the case—the price of the Purple Mesh potatoes. Apparently, between 
the time of contracting and shipping, the market price on these potatoes 





CARDINAL DISTRIBUTING v. GRANADA MARKETING 151 
Cite as 41 A.D. 151 


rose $5.00 per hundredweight. However, complainant was, as was re- 
spondent, bound to their agreement at the time of contracting. Smith v. 
Seaboard Coast Line R. Co., 639 F.2d 1235 (5th Cir. 1981); Moore v. 
Chesapeake & O. Ry. Co., 493 F.Supp. 1252 (S.D. W.Va. 1980). It, there- 
fore, had no right to invoice respondent at a higher price than that pre- 
viously agreed to between the parties. Since respondent paid complain- 
ant the full agreed purchase price, complainant’s complaint must be dis- 
missed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 21,218) 


CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. d/b/a 
RICHARD A. GLASS Co. PACA Docket No. 2-5814. Decided Jan- 
uary 8, 1982. 


Acceptance, untimely rejection—Breach of contract, failure to 
prove—Liability for purchase price 


Where respondent is deemed to have accepted the first load of carrots, and where respond- 
ent failed to prove a breach of contract by complainant, respondent is liable to com- 
plainant the full purchase price of the first load. 


Purchase price, failure to pay—No defense pleaded—Reparation awarded 


Where respondent failed to plead any defense as to the second load, it is concluded respond- 
ent received and accepted the carrots and failed to pay the agreed purchase price 
thereof. Thus, respondent shall pay complainant the agreed purchase price of the 
carrots. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $17,754.70 
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against respondent in connection with two shipments of carrots in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying the debt 
alleged by complainant and counterclaiming in the amount of $4,570.29, 
in connection with the same transactions. 

Although the amounts stated in the formal complaint and in the coun- 
terclaim exceed $3,000.00, the parties have waived oral hearing and 
therefore the shortened procedure provided in section 47.20 of the Rules 
of Practice (7 CFR 47.20) is applicable. Under this procedure, the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. Additionally, the 
parties are given the opportunity to submit further evidence by way of 
verified statements. Neither party filed such statements nor did either 
party file a brief. 


FINDINGS OF FACT 


1. Complainant, Cardinal Distributing Co., Inc., is a corporation 
whose address is P.O. Box 96, Coachella, California 92236. 

2. Respondent, Granada Marketing, Inc., is a corporation doing busi- 
ness as Richard A. Glass Co., whose address is 82-025 Avenue 44, Indio, 
California 92201. 

3. At all pertinent times, both complainant and respondent were li- 
censed under the Act. 

4. On or about May 3, 1980, complainant sold one carload of carrots, 
containing 1,800 cartons of 48/1# “GL,” at an agreed F.O.B. price of 
$9,000. The carrots were shipped on car number SPFE 450256 to Wind- 
sor Locks, Connecticut. It arrived on May 16, 1980. Also on May 16, 
1980, a federal inspection was conducted and Inspection Certificate 
D424963 was issued. That document provides as follows: 


Products 

Inspected: Topped Carrots in film bags printed ‘Gold Label Brand California 
Carrots, Richard A. Glass Co., Indio, California, Net wt. 16 oz. (1 
lb.) packed in master cartons printed ‘Goid Label brand, 48-1 lb. 
cellos, Richar [sic] A. Glass Co., Indio, California’ or ‘Sno Boy 4 
doz. 1 lb. carrots, Sno boy Inc., Los Angeles, Calif.’ Applicant 
states: 1300 Cartons. 


Condition 

of Load: Partly unloaded: crosswise, lengthwise load: 1 to 6 rows, 1 to 11 
layers. 

Condition 

of Pack: Cartons well filled. 
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Temperature 
of Product: 38°F to 48°F. 


Size: Generally 3/4 to 2 1/2 inches, mostly 1 to1 1/2 inches in diame- 
ter, and from 5 1/2 to 11 1/2 inches, mostly 7 to 8 1/2 inches in 
length. Average 5% oversize. 


Count: From 4 to 10, mostly 7 to 8 carrots per bag. 


Quality: Fairly clean, fairly well to well formed, fairly smooth, fairly well 
to well colored and well trimmed. Grade defects within tolerance. 


Condition: Fresh and firm. No decay. 
Grade: U.S. No. 1 


Remarks: Inspection and certificate restricted to product and lading in up- 
per 5 layers of 4 stacks each end of car nearest doorway. Appli- 
cant P.O. #25227. 


The car was rejected by First National Supermarkets’ representative 
because the “load in question upon arrival was showing many five car- 
rots per bag, fair color, with some hair roots, length was fine.” Apparent- 
ly, First National Supermarkets’ representative also believed it was a 
“poorly packed load.” First National Supermarkets demands carrots 7 to 
9 inches long, 7 to 9 carrots per bag, with good color, clean, and no hair 
roots. At the time that respondent ordered the carrots, complainant was 
not aware of the specifications as to size, pack, color and cleanliness es- 
tablished by First National Supermarkets. 

After the carrots were rejected in Connecticut, they were diverted to 
DiMare/New England Farms, Chelsea, Massachusetts, where they ar- 
rived on May 23, 1980. According to that company: 


We opened the car, unloaded the doorway and started to 
sell. The condition of the carrots in the doorway were good 
except for the large size. There were four, five, and six car- 
rots to a bag. The carrots were piled to within six inches of 
the ceiling of the car. As we worked into the car the carrots 
started to get worse until it reached a point we were not 
able to sell. 


The problem was that this car should not have been loaded 
as high as it was. The air could not circulate through the 
middle of the load. The condition in the doorway where 
there was proper air condition shows the difference in 
quality. 


The carrots were not properly packed at shipping point 
and the car was not properly loaded to allow for air condi- 
tion. 
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On May 30, 1980, the load was again federally inspected and Inspec- 
tion Certificate D398015 was issued. That document reflects that only 
700 cartons remained of the original 1800, that they were stacked on 
pallets in the DiMare/New England warehouse, had a temperature range 
of “61 to 78°F,” and that the condition of the carrots was as follows: 


Damage by new top growth ranges 20 to 30% in 1/2 of 
samples, remainder none, average 10%. Decay ranges 22 
to 100% average 54% Bacterial Soft Rot and Black Rot in 
various stages. Remainder firm. 


The inspector was unable to establish a grade on “account of condi- 
tion.” 

DiMare/New England Farms sold the carrots for respondent’s account. 
An accounting was made showing a deficit of $4,570.29 which was due 
DiMare/New England from respondent. 

5. On or about May 8, 1980, complainant sold respondent one carload 
of carrots containing 2,435 cartons as follows: 


1825 Cartons Cello 
Carrots 48/1# “PR” $4.75 $8,668.75 
200 M/Poly Cello 
Carrots 24/2# “PR” 
30 M/Poly Cello 
Carrots 16/3# “PR” 


230 $4.00 $920.00 
150 Poly Jumbo Carrots 
50# “PR” 3.00 450.00 
200 Poly Loose Carrots 
25# “PR” Large 1.75 350.00 
30 Poly Loose Carrots 
25# “PR” Medium 2.00 60.00 
Precooling 2,205 @ 50 1,102.50 
230 @ .25 57.50 
Discount 2,435 @ 25 (608.75) 


The total F.O.B. price on this shipment was $11,000.00. Of this 
amount, respondent has paid $2,245.30. 

The 1,825 cartons of Cello Carrots 48/1# “PR” were shipped via SPFE 
453004 on May 8, 1980, to respondent’s customer, First National Super- 
markets, Windsor Locks, Connecticut. These carrots were received and 
accepted. 

6. An informal complaint was filed on November 24, 1980, which was 
within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


This case involves two shipments of carrots. As to the second of these 
shipments, that in car number SPFE 453004, respondent has not plead- 
ed any defense. It is, therefore, concluded that it received and accepted 
these carrots and has failed to pay complainant the agreed purchase 
price. Respondent’s failure to pay complainant the agreed purchase 
price, or $8,754.70, is found to be a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 

With regard to the first of the shipments, that in car number SPFE 
450256, the first issue for determination is whether complainant knew 
of the specifications as to label and pack demanded of respondent by its 
customer, First National Supermarkets. In its reply to respondent’s 
counterclaim, complainant denies having any such knowledge. Although 
it had the opportunity, respondent did not choose to, or could not, re- 
spond to this denial. Consequently, we cannot find that complainant 
could have breached its contract with respondent as to these matters. 
Richard A. Glass Company, Inc. v. Delano Corp., 24 Agric. Dec. 545 
(1965). 

A buyer which receives and accepts produce owes the seller the agreed 
purchase price less proven damages sustained and less credit for money 
paid and any allowances due it. Rocky Food Dist. Co. v. Angel Produce, 
29 Agric. Dec. 93 (1970). In the instant case, respondent must be deemed 
to have accepted the first shipment of carrots on arrival in Connecticut 
as no timely notice of rejection was conveyed to complainant. Quality 
Melon Sales v. Savioli, 34 Agric. Dec. 517 (1975). In point of fact, the 
evidence indicates that respondent did not notify complainant of any 
problems with the load until on or about September 24, 1980, almost 
four months after receipt. 

Having accepted the carrots, respondent has the burden of proving 
that complainant breached their contract and any resulting damages. It 
was noted above that the demands of First National Supermarkets were 
not made part of the contract between complainant and respondent. 
Therefore, although First National Supermarkets may have had cause 
for rejecting the load, respondent has failed to prove that complainant 
breached the contract with it. The carrots, as noted by the first inspec- 
tion, arrived in Connecticut in fine order and no damages could have re- 
sulted from their condition at acceptance on May 23, 1980. That an in- 
spection of less than half the load one week later in Chelsea, Massachu- 
setts, revealed defects in the carrots inspected does not establish just 
cause for holding that the carrots failed to meet good delivery standards 
in Connecticut especially where the carrots were completely unloaded 
off the railcar in Massachusetts and the temperature differential be- 
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tween the two inspections ranged from 13 to 40°F. See, Peter Condakes 
Co. v. Michael Bros., 19 Agric. Dec. 650 (1960). Moreover, since com- 
plainant did not know of the First National Supermarket’s specifica- 
tions, respondent is not entitled to special damages. Richard A. Glass 
Company, Inc. v. Delano Corp., supra, 24 Agric. Dec. 545. 

The above discussion leads to the conclusion that respondent, as it is 
for the second load, is also obligated to complainant for the full purchase 
price of the first load of carrots, or $9,000. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation, plus interest, should be awarded. 

As a result of our findings, it is clear that respondent’s counterclaim 
must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $17,754.70, with interest thereon at the 
rate of 13 percent per annum from July 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 21,219) 


INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5818. Decided January 8, 1982. 


Agent, authority of established—Rejection, wrongful—Reparation 
awarded 


Where it is established Mr. Joe Russo had the authority to make purchases on behalf of re- 
spondent, respondent’s rejection of the grapefruit Mr. Russo ordered for respondent 
was wrongful. Thus, respondent is liable to complainant for the difference between 
the contract price and the resale price, less the value of three cartons not shipped. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation procedure under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complainant 
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filed a timely complaint seeking a reparation award of $464.37 in con- 
nection with a transaction in interstate commerce, involving a shipment 
of grapefruit. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the formal complaint and filed an answer thereto denying the debt al- 
leged by complainant. 

Since the amount of damages claimed in the complaint was not in ex- 
cess of $3,000, the shortened method of procedure provided for in 
§47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Neither party did so. Moreover, 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Indian River Citrus Sales, Inc., is a corporation 
whose mailing address is P.O. Box 335, Wabasso, Florida 32960. 

2. Respondent, Prevor-Mayrsohn International, Inc., is a corporation 
whose mailing address is Unit 127 New York City Terminal Market, 
Hunts Point, Bronx, New York 10474. At all pertinent times, respond- 


ent was licensed under the Act. 

3. For over a year prior to February 21, 1980, respondent had a busi- 
ness relationship with one Joseph Russo in which Mr. Russo was author- 
ized to buy and sell fruit on a joint account basis from respondent’s loca- 
tion. In this capacity, Mr. Russo purchased a number of loads of fruit 
through Frank Squillante Associates, a broker located at 2175 Lemoine 
Avenue, Fort Lee, New Jersey 07024, and 55 E. Washington Street, Or- 
lando, Florida 32801. Mr. Russo’s relationship with respondent, and his 
authority to commit respondent to purchases, continued until on or 
about November 21, 1980. 

4. On or about November 18, 1980, Mr. Russo, on behalf of respond- 
ent, and through Frank Squillante Associates, purchased 373 4/5 bushel 
fiberboard cartons of fresh Indian River U.S. #1 Florida Ruby Red 
Grapefruit, size 48’s at an agreed f.o.b. price of $4.50 per carton for a to- 
tal f.0.b. price of $1,678.50. The grapefruit was shipped by complainant 
and upon arrival at respondent’s location on November 24, 1980, was re- 
jected. 

5. Subsequent to respondent’s rejection, on November 25, 1980, the 
grapefruit was sold, some at auction. The accounting of the auction indi- 
cates that the load was 3 cartons short, and that 262 cartons was sold for 
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a net return of $1,018.63; an additional 108 cartons was sold for $5.75 
per carton, or $621. After $1.15 per carton was withheld for freight 
costs, complainant received $1,214.13. 
6. A formal complaint was filed on April 16, 1981, which was within 
nine months of the date on which the cause of action accured. 


CONCLUSIONS 


The dispositive issue in this case is whether Joe Russo had the author- 
ity to make purchases on behalf of respondent. Apparently he did since 
his relationship with respondent did not terminate until on or about No- 
vember 21, 1980, or four days after the grapefruit was ordered, and, 
during the period of the relationship, Mr. Russo was authorized, and did, 
make purchases on behalf of respondent through Frank Squillante Asso- 
ciates, the broker involved in the transaction which is the subject of this 
dispute. Sunny Sally, Inc. v. Farmer, 23 Agric. Dec. 268 (1964); G. Fava 
Fruit Co. v. Royal Farms, 18 Agric. Dec. 417 (1959). 

Inasmuch as Mr. Russo had the authority to order the grapefruit on be- 
half of respondent, respondent’s rejection was wrongful and it is liable to 
complainant for the difference between the contract price ($1,678.50) 
and the return to complainant on resale ($1,214.13) less the value of the 
three cartons which weren’t shipped ($13.50), or $450.87. Respondent’s 
failure to pay complainant this amount is a violation of section 2 of the 
Act for which reparation plus interest should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay tc 
complainant $450.87, as reparation, with interest thereon at the rate oi 
13 percent per annum from January 1, 1981, until paid. 

Copies of this order shall be served on the parties. 
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(No. 21,220) 


JAMES BURTON v. ALVIN KEENAN, LTD. PACA Docket No. 2-5759. 
Decided January 19, 1982. 


Contract rate, failure to pay—Breach of contract, failure to 
prove—Counterclaim, lack of jurisdiction—Reparation awarded 


Where respondent accepted the potatoes and failed to prove complainant breached the con- 
tract, respondent is liable to complainant the contract rate of the potatoes. Respond- 
ent’s counterclaim relates to subject matter other than perishable agricultural com- 
modities, therefore the Secretary lacks jurisdiction and the counterclaim must be 
dismissed. 


George L. Aubrey, Presiding Officer. 
David C. Hull, Monticello, Ky., for complainant. 
Dickson R. Loos, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 


complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $55,298.25 in connection with a 
transaction in interstate and foreign commerce involving the sale of a 
field of potatoes under contract in Kentucky, harvesting of the same, 
and transportation of the potatoes to various states and Canadian prov- 
inces. 

A copy of the formal complaint was served upon respondent, which 
failed to file an answer thereto in the time allowed. Subsequently re- 
spondent’s default was set aside by order of the Presiding Officer, and 
respondent was allowed to file an answer. That answer admitted some of 
the allegations in the complaint, denied other allegations and denied 
that there was any money due and owing from respondent to complain- 
ant. 

Although the amount claimed as damages in the complaint exceeds 
$3,000.00, the parties have waived oral hearing. Accordingly, the short- 
ened procedure provided in PACA Rules of Practice at 7 CFR §47.20 is 
applicable. Under this procedure the verified pleadings of the parties are 
considered as evidence in the case. The parties were given an opportuni- 
ty to submit additional evidentiary statements. Complainant filed an 
opening statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply to the answering statement. Respond- 
ent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual whose address is P.O. Box 222, Mon- 
ticello, Kentucky. 

2. Respondent is a corporation whose address is 106 Bridge Street, 
Woodstock, New Brunswick. At the time of the transaction described 
herein respondent was subject to licensing under the Act. 

3. Early in 1979, Mr. Terry Keenan, respondent’s vice-president, en- 
tered into discussions with complainant and others in Kentucky about 
the production of baking potatoes in that state. Mr. Keenan was inter- 
ested in contracting for potatoes because he believed that a special varie- 
ty — Norgold Russet — would mature early in that area to produce a 
large baking potato for his Canadian customers before the maturity of 
the New Brunswick crop. After consultations with officials of the Uni- 
versity of Kentucky Mr. Keenan became convinced that a potato meet- 
ing his requirements could be produced in Kentucky if proper planting 
and cultivation techniques were followed. After several discussions an 
agreement was reached between complainant and Mr. Keenan for the 
production of a 150 acre crop by complainant to be sold to respondent. 

4. The agreement between the parties was reduced to writing on a 
brokerage confirmation form on or about March 9, 1979. It was, on that 
date, signed by Mr. Burton and by Mr. Keenan for respondent. Except 
for inapplicable printed matter on the form, the contract document 
reads in its entirety as follows: 


STANDARD CONFIRMATION OF SALE 


Date ordered MARCH 9/79 
Date confirmed MARCH 9/79 


City MONTICELLO, KENTUCKY Date MARCH 9, 1979 
Sold to ALVIN KEENAN LTD., P.O. BOX 1619, WOOD- 
STOCK, N.B., CANADA 
Ship to ALVIN KEENAN LTD., MONTICELLO, ALBANY 
AREA, KENTUCKY 
Advise TERRY OR RAY KEENAN 207-532-9300 
Sold for account of JAMES BURTON P.O. BOX 222 
Shipment from MONTICELLO, KENTUCKY 42633 
Time of Shipment JULY AND AUGUST BEGINNING AS 
50% OF TUBERS AT LEAST 8 OZ. IN 
FIELD 
Sale made (F.O.B. or delivered) F.O.B. MONTICELLO AL- 
BANY KENTUCKY 


TOTAL PRODUCTION OF 150 ACRES OF POTATOES 
VARIETY: NORGOLD RUSSET WITH SAMPLE PLOTS 
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OF RUSSET BURBANK BALANCE BETWEEN WHICH TO 
BE NEGOTIABLE BETWEEN BUYER AND SELLER. 
PRICE $4.50 CWT PACKED WEIGHT GRADE 85% USS. 
NO. 1 F.O.B. KEENAN PACKING LINE MONTICELLO, 
ALBANY AREA 


Signed JAMES BURTON (Buyer) 

Per /s/ James Burton 
Signed ALVIN KEENAN LTD. (Seller) 
Per (Illegible) 


The signer herby certifies that he is authorized by the buyer 
or the seller named above to sign and authenticate the same 
on his or their behalf. 


5. In the early spring of 1979 complainant visited Canada to observe 
respondent’s farming practices, and at that time obtained the use of re- 
spondent’s potato planter. Complainant planted his 150 acres of pota- 
toes in the spring of 1979, and proceeded to cultivate the crop in accord- 
ance with instructions received from University of Kentucky officials 
and representatives of respondent. Cultivation of the crop proceeded 
without incident, except that an extremely wet summer was experienced 
in 1979. 

6. Harvesting of the potatoes by complainant commenced in the first 
week of August 1979. After harvesting, the potatoes were delivered to a 
receiving station which respondent had established at Albany, Ken- 
tucky. The potatoes received USDA inspection and grading. Delivery of 
potatoes by complainant to respondent ceased on September 2, 1979. 

7. During the month of August and the first week of September 1979 
respondent packed and shipped 890,220 pounds ' of potatoes and rea- 
lized sale proceeds therefrom in the amount of $53,717.30. Of this total 
amount shipped, 702,850 pounds of potatoes moved in interstate or for- 
eign commerce; i.e., to the states of Massachusetts, Indiana, Tennessee, 
New York, and the province of Ontario. Proceeds realized from the pota- 
toes sold in interstate or foreign commerce amounted to $38,991.30. The 
remaining 187,370 pounds sold in the state of Kentucky were sold for 


1. These are respondent’s figures. The complaint alleged that more potatoes were 
shipped; viz. 903,850 pounds. Complainant has no proof of the quantities shipped other 
than respondent’s own invoices. We are accepting respondent’s set of invoices as an admis- 
sion against interest, and as best evidence. 


Also, the complaint alleges that an additional 82,000 pounds of potatoes were delivered to 
respondent and never invoiced. Apparently this refers tc spoiled potatoes and/c> culls. In 
any event, payment under the contract is due only for those potatoes packed for shipment. 
So the additional claim based on the quantity delivered must be rejected. 
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$14,726.00. Respondent incurred expenses in the amount of $36,232.37 
attributable to its 1979 Kentucky potato operation. 

8. In February 1980 respondent remitted $4,387.95 to complainant 
as its estimate of the amount due complainant. This check was not nego- 
tiated by complainant. 

9. Complainant filed a written complaint to initiate this proceeding 
on January 17, 1980, within nine months of the accrual of his alleged 
cause of action. This was followed by a more formal complaint drafted 
by counsel on August 5, 1980. This was followed by an “amended” com- 
plaint on September 16, 1980, alleging certain new matter. 


CONCLUSIONS 


Respondent’s first defense as set out in its answer is that as a Cana- 
dian corporation with its principal place of business in Canada it is not 
subject to the Act. There is nothing in the Act which will exclude foreign 
nationals from its coverage, and it would be a strange anomaly if a per- 
son or corporation buying and selling wholesale quantities of perishable 
agricultural commodities in the United States could evade the conse- 
quences of its activity under the protection of a foreign nationality. 

On the merits, respondent would defend on grounds that the original 
written contract was superseded by an oral agreement when it became 
apparent to both parties at the beginning of the harvest that the crop 
had been severely damaged by rain so that the original contract could 
not be performed. According to respondent’s answer, they then entered 
into a new agreement for what would be, in effect, a salvage operation. 
The making of this new oral agreement is denied in Mr. Burton’s open- 
ing statement and again in his statement in reply. Respondent did not 
renew this allegation in its answering statement, and we must conclude 
that there was no such subsequent oral agreement between the parties to 
supersede the written contract of March 9, 1979. 

In any event, respondent in its brief abandons any argument based on 
a new oral contract, and falls back on the language of the written con- 
tract itself. Respondent first maintains that the contract required that 
50 percent of the crop actually weigh eight ounces or more in the field. 
Our reading of the contract is quite otherwise. This eight ounce require- 
ment is associated with the words “time of shipment” on the contract 
form and can only mean that the parties agreed that harvest of the pota- 
toes should not commence until half of the potatoes were that large. 
Conceivably if the crop had never matured to that point then respondent 
could have refused to accept any of it. But here the decision to begin the 
harvest must have been with the concurrence of the Keenans since they 
were set up and began receiving and packing. It must be concluded that 
respondent waived this provision of the contract and agreed to accept a 





JAMES BURTON v. ALVIN KEENAN, LTD. 163 
Cite as 41 A.D. 159 
somewhat immature product, if such it was. Actually, there is no con- 
crete evidence in the record as to the maturity of the crop at the begin- 
ning of the harvest — only approximations based on the opinions of the 
several parties involved. 

Also relying on the contract, respondent contends that complainant 
was to deliver a product grading 85 percent U.S. No. 1. Again the plain 
language of the contract is otherwise. Complainant had no duty to pro- 
duce or deliver a precise grade of potatoes. The contract provides merely 
that complainant would be paid on the basis of the 85 percent U.S. 1 
packout. The entire phrase “PRICE $4.50 CWT PACKED WEIGHT 
GRADE 85% U.S. No. 1 F.0.B. KEENAN PACKING LINE MONTICEL- 
LO, ALBANY AREA” must mean that respondent would pay only on the 
basis of the product it had culled and packed to get the desired 85 per- 
cent U.S. No. 1. There is no requirement that complainant actually har- 
vest or deliver a commodity grading in any particular way. Respondent, 
in urging this interpretation of the contract, would have us look at the 
transaction from the wrong end of the packing shed. 

Mr. Terry Keenan in his affidavit states that after a great deal of cull- 
ing he was still able to ship only approximately 15 percent U.S. No. 1. 
This is contradicted by Mr. Burton’s statement. By his estimate 75 to 80 
percent of the potatoes actually shipped were grading U.S. No. 1. But 
both of these are estimates. 

This case, despite its apparent complexity, reduces to the simple ques- 
tion of burden of proof. Having accepted the product respondent has the 
burden of proving any breach with respect to the goods accepted. Uni- 
form Commercial Code, Section 2-607 (4); and see recently Dave Walsh 
Company v. Rozak’s Produce Company, 39 A.D. 281 (1980) and cases 
cited therein. No real evidence on the point having been offered by re- 
spondent, it has entirely failed to carry the burden of proof and must 
pay for the produce at the contract rate. UCC Section 2-607 (1). 

Most of the potatoes shipped entered interstate or foreign commerce. 
However, somewhat more than 20 percent of the product was sold in, 
and, as far as we know, remained in the state of Kentucky. This raises a 
question as to the Secretary’s jurisdiction over the subject matter of 
those potatoes remaining at all times within the state of Kentucky. 

We believe that the question should be resolved in favor of the Secre- 
tary’s jurisdiction over the entire transaction. The written contract is 
not severable. Respondent here bought an entire potato crop — not indi- 
vidual loads of potatoes. The contract was clearly in contemplation of 
foreign commerce because respondent’s intentions were to develop an 
early potato for the Toronto market. Most, though not all, of the pota- 
toes did ultimately flow into interstate or foreign commerce. Thus, we 
conclude that the entire transaction was interstate in character. This as- 
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pect of the case is somewhat like Flood v. M. P. Clark, Inc., 26 A.D. 665 
(1967) where potatoes were being bought and sold within the state of 
Pennsylvania for processing in that state, but where some, but apparent- 
ly not all, had originated out of state. It was concluded in that case that 
the contemplation of shipment in interstate commerce established the 
Secretary’s jurisdiction. 

Complainant has asserted an additional claim for $10,935.00 for pota- 
toes left in the field after respondent discontinued its packing operation. 
Apparently this occurred on September 2, 1979. Since the contract 
called for a July and August delivery, respondent had no obligation to 
accept any of the crop after the end of August. Respondent’s claim based 
on what it might have received for deliveries after that date is without 
merit. 

Although not designated as such in respondent’s answer, respondent 
has what is, in effect, a counterclaim for $13,400.00 representing the 
value of some farming equipment which it either loaned or sold to com- 
plainant to assist in harvesting the contract crop. Complainant has de- 
nied an agreement to purchase the equipment. This dispute we need not 
resolve because the Secretary has no jurisdiction to entertain counter- 
claims relating to any subject matter other than perishable agricultural 
commodities. Frudden Produce v. E. Vega & Sons Produce, 39 A.D. 1526 
(1980), and cases cited therein. 


Thus there remains only respondent’s failure to pay at the contract 
rate for the potatoes it actually shipped; i.e., 890,220 pounds at $4.50 
per cwt. Its failure to pay for the potatoes is a violation of section 2 of 
the Act for which reparation should be awarded. 


ORDER 


Respondent’s counterclaim is dismissed. 

Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation the sum of $40,059.90 with interest thereon 
at the rate of 13 percent per annum from October 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,221) 


TONY MIsITA & SON PRODUCE v. H. BROOKS & Co., INC. PACA Docket 
No. 2-5753. Decided January 19, 1982. 


F.o.b. sale—Abnormal transit temperatures, not cause of decay—Rejection, 
rightful—Breach of warranty—Dismissal 


Where the temperature during transit was not high enough to account for the extreme 
amount of decay present in the subject peppers, complainant is found to have 
breached the warranty of suitable shipping condition, and respondent’s rejection, 
therefore, was rightful. Thus, the complaint must be dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 


ment of a truck load of green peppers in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


The amount claimed in the formal complaint does not exceed 
$3,000.00, and therefore the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a part of 
the evidence herein as is the Department’s report of investigation. Com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Respondent also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tony Misita, is an individual, doing business as Tony 
Misita & Son Produce, whose address is P.O. Box 62, Amite, Louisiana. 

2. Respondent, H. Brooks and Co., is a corporation whose address is 
2521 E. Hennepin, Minneapolis, Minnesota. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 
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3. On or about June 26, 1980, complainant sold to respondent 250 
1-1/9 bushel cartons of U.S. No. 1 large Louisiana green bell peppers at 
$9.50 per carton f.o.b. Freight cost incurred by respondent amounted to 
$1.25 per carton. The contract was negotiated by Tony Florenzano, an 
employee of C. H. Robinson Co., a broker, who acted as agent for com- 
plainant. 

4, On or about June 27, 1980, complainant shipped the absove-de- 
scribed peppers to respondent in Minneapolis, Minnesota, in a C. R. Mor- 
gan truck. Complainant, also, loaded on the same truck 1-1/9 bushel car- 
tons of Louisiana green bell peppers for other receivers in the 
Minneapolis-St. Paul area in amounts and sizes as follows: 


Twin City Produce, Minneapolis, Minnesota; 200 extra 
large and 191 large. 


North West Produce, Co., Minneapolis, Minnesota; 100 
large, 200 medium and 100 small. 


Continental Minnesota, Minneapolis, Minnesota; 100 
large. 


Spizman Fruit Co., St. Paul, Minnesota; 50 extra large and 
100 large. 


5. After arrival in Minneapolis on June 30, 1980, at the place of busi- 


ness of H. Brooks & Co., Inc., the 250 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 12:30 P.M.; Applicant: H. Brooks & Co., Inc.; Address: Minneapolis, 
Minnesota; . . . Trailer Lic.: See “Remarks”; Kind: Mechanical refrigerator; Where 
Inspected: Applicant’s dock. 


Condition of 
Equipment: Mechanical unit not in operation. Rear doors open. 


Products 
Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables 1- 
1/9 bu.” Applicant’s count 250 cartons. 


Condition 
of Load: Partly unloaded, remainder lengthwise 4 to 7 rows, 8 layers. Load 
extends to approximately 1/4 trailer length. 


Condition 
of Pack: Well filled. 


Temperature 
of Product: Approximately 1/4 trailer length, top layer 61°, 4th layer 61° 
and bottom layer 61°F. 


K&R RK RS 
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Condition: Mostly fresh, firm, crisp and generally green color. Average 4% 
turning red. Decay in most samples 9 to 60%, in some none, aver- 
age 27% Bacterial Soft Rot mostly in advanced, many in early 
stages including 15% affecting stems only, remainder affecting 
walls or calyxes. 


6. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Continental Minnesota, the 100 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 1:00 P.M.; Applicant: Continental Minnesota, Inc.; Address: Mpls., 
MN; ... Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicants (sic) 
warehouse. 


Condition of 

Equipment: 

Products 

Inspected: Sweet PEPPERS in cartons printed “Louisiana Fresh Vegetables, 
1-1/9 Bu, Produce U.S.A.” and marked various growers name 
and dates. Applicants (sic) count 100 cartons. 


Condition 
of Load: Stacked on pallets in cooler. 


Condition 
of Pack: Well filled. 


Temperature 
of Product: In various cartons 40° to 46°F. 


aR WR RAR ER 


Condition: 6-3 lot, J. Davnid, V. Giannoble: Decay from 30 to 60%, average 
47% Bacterial soft Rot including 7% affecting stems, remainder 
in various stages mostly advanced affecting walls and calyxes, re- 
mainder lot fresh, firm, crisp and good green color. 


6-27, Giannoble J. Dominick, F. Fexete lot: Generally fresh, firm, 
crips and good green color. From 3 to 15%, average 7% turning 
red. Decay from 3 to 7%, average 4% Bacterial Soft Rot including 
2% affecting stems, remainder in various stages affecting walls 
and calyxes. 


Continental Minnesota complained to the broker by phone concerning 
the peppers at approximately 9:45 a.m., June 30, 1980. 

7. After arrival in Minnesota on June 30, 1980, at the place of busi- 
ness of Twin City Produce the 400 cartons of peppers sold to that com- 
pany were federally inspected with the following results in relevant 
part: 


Hour: 8:30 A.M.; Applicant: Twin City Produce Supplies, Inc.; Address: Min- 
neapolis, Minnesota; Trailer Lic.: xxxxx; Kind: xxxx; Where Inspected: Appli- 
cants (sic) warehouse. 
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Condition of 
Equipment: 


Products 
Inspected: 


XXXXX 


Sweet PEPPERS in cartons printed “Louisiana Fresh Vegetables, 
1-1/9 bu.” Cartons marked “Lgr” or “XL”. Applicants (sic) count 
400 cartons. 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Stacked on pallets at above location. 
Well filled. 


In various cartons 48° to 57°F. 
XXXXX 


Condition: Mostly fresh, firm, crisp and generally green color. Average 3% 


turning red. Decay from 3 to 60% average 26% Bacterial Soft Rot 
mostly in advanced some in early stages including 5% affecting 
stems only, remainder affecting walls or calyxes. 


Twin City Produce complained to the broker by phone concerning the 
peppers at approximately 8:00 a.m., June 30, 1980. 

8. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Northwest Produce Co., the 400 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 10:05 A.M.; Applicant: Northwest Produce Co.; Address: Minneapolis, 
Minnesota; Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicant’s ware- 
house. 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Condition: 


Sweet PEPPERS in 1-1/9 bu. cartons printed “Louisiana Fresh 
Vegetables, Produce of USA” and marked “L, M” or “C” and with 
various grower names. Applicants (sic) count 400 cartons. 


Each lot: Stacked at above location. 


Each lot: Well filled. Some cartons are leaking juice from decay 
peppers. 


In various cartons 61 and 62°F. 
C Lot: Range 112 to 131 peppers per carton, average 119. M Lot: 
Range 88 to 101, average 96. L Lot: Range 87 to 93, average 90. 


C Lot: Generally fresh, crisp, firm and mostly green color. Range 
2 to 38% per sample, average 17% turning red. Decay ranges 2 to 
4% per sample, average 3% affecting walls and calyxes. M® Lot: 
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Mostly fresh, crisp and firm and generally green color. Average 
6% turning red. Decay ranges 2 to 24%, average 18% including 
14% affecting walls and calyxes remainder stems. L-Lot: Decay 
ranges 16 to 76%, per sample, average 50% including 30% affect- 
ing walls and calyxes remainder stems. Generally green color. 
Average 7% turning red. Remainder fresh, crisp and firm. Each 
lot: Decay is generally Bacterial Soft Rot in various stages, most- 
ly advance. 


Northwest Produce Co. complained to the broker by phone concerning 
the peppers at approximately 9:00 a.m., June 30, 1980. 

9. After arrival in St. Paul, Minnesota, on June 30, 1980, at the place 
of business of Spitzman Fruit Co. the 150 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 12:50 P.M.; Applicant: Spitzman Fruit Co.; Address: St. Paul, Minnesota; 

Trailer Lic.: XXX XX; Kind: XXXXX; Where Inspected: Applicant’s warehouse. 

Condition of 

Equipment: 

Products 

Inspected: Sweet PEPPERS in cartons printed “Louisiana Fresh Vegetables, 
1-1/9 bu. Produce of U.S.A.” crayoned “L” or “XL” and various 
growers names. Applicant states 50 cartons “XL” and 100 cartons 
or 

Condition 

of Load: Stacked on pallets in cooler room. 


Condition 
of Pack: Tight. 


Temperature 
of Product: In various cartons'56° to 57°F. 


Size: XXXXX 


Condition: Mostly fresh, crisp and firm. Generally green color. Average 1% 
turning red. Average 4% damage by bruises, scattered through 
pack. Decay from 9 to 48%, average 32% Bacterial Soft Rot in- 
cluding 17% affecting stems, remainder in various stages affect- 
ing walls or calyxes. 


Spitzman Fruit Co. complained to the broker by phone concerning the 
peppers at approximately 3:30 p.m., June 30, 1980. 

10. After the federal inspection of the peppers at the place of business 
of respondent had been completed, respondent rejected the peppers by 
giving notice to the broker who in turn gave notice to complainant on 
the morning of June 30, 1980. 

11. Complainant instructed the broker to have the peppers sold on 
consignment by Joe Delise Fruit Co., in St. Paul, Minnesota. Joe Delise 
Fruit Co.’s accounting shows 48 containers lost in repacking and the re- 
mainder sold on July 1 and 2, for gross proceeds of $1,866.50, with $250 
deducted for repacking and a selling and delivery fee of $303, and net 
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proceeds of $1,313.50, which were remitted to the broker. The broker 
deducted freight and paid the remaining proceeds to complainant. 

12. The informal complaint was filed on September 10, 1980, which 
was within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The record reveals that respondent promptly gave notice of rejection 
of the 250 cartons of peppers and that such notice was relayed by the 
broker to complainant. Complainant then allowed the broker to have the 
peppers sold on a consignment basis by Joe Delise Fruit Company. The 
primary question for consideration, therefore, is whether respondent’s 
rejection was rightful or wrongful. 

Complainant points to a number of federal inspections made of green 
peppers at shipping point in Louisiana which show the peppers in- 
spected as grading U.S. No. 1 and U.S. No. 2. Complainant also alleges 
that the U.S. No. 2 peppers were sold to a food chain and that only U.S. 
No. 1 peppers were sold to respondent and the other receivers in the 
Minneapolis-St. Paul area. However, there is nothing on the face of these 
inspection certificates which shows that the peppers covered by such 
certificates are the same as the peppers which were shipped to respond- 
ent and the other receivers. In any event a destination inspection takes 
precedence over a shipping point inspection as to condition. Harvest 
Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 A.D. 703 (1980). 

The peppers shipped to H. Brooks and Company were shown, by the 
federal inspection taken on the truck on the day of arrival, to have an 
average of 27 percent bacterial soft rot with a range of decay from 9 to 
60 percent. The other receivers also had their peppers inspected prompt- 
ly on the day of arrival but not on the truck. Such inspections show com- 
parable amounts of decay in most of the peppers and in some cases show 
considerably more decay than was found in the peppers shipped to re- 
spondent. Complainant, however, asserts that he did not breach the war- 
ranty of suitable condition applicable in f.o.b. sales, since the tempera- 
tures shown on the various inspection reports at destination were in ex- 
cess of the recommended 45 to 50°F. carrying temperature for peppers.’ 
There are, however, several factors which, in varying degrees, lead us to 
the conclusion that, in spite of the temperatures shown by the inspec- 


1. Abnormal transportation service or conditions voids the warranty of suitable 
shipping condition applicable in f.o.b. sales (see 7 CFR 46.43 (i) and (j) ), unless the ab- 
normal deterioration found at destination is of such a nature or extent that it could not 
have been caused or substantially aggravated by the faulty transportation. See Inter Har- 
vest, Inc. v. Vegetable Market of Cleveland, Inc., 34 A.D. 697 (1975) and Sanbon Packing 
Co. v. Spada Distributing Co., Inc. , 28 A.D. 230 (1969). 
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tions at destination, complainant breached the warranty of suitable 
shipping condition. 

First, complainant admits that 150 out of the total 1274 peppers 
loaded on the truck were not precooled. While the failure to precool 
these peppers was not in accordance with good shipping practices, we do 
not believe that failure to precool such a small percentage of the load had 
a major impact on the condition of the total load of peppers on arrival. 

Second, we note that one lot containing 100 cartons of small green 
peppers shipped to Northwest Produce Company in Minneapolis con- 
tained an average of only three percent decay. Similarly, a lot of unde- 
termined size of the peppers shipped to Continental Minnesota con- 
tained an average of only four percent decay. It is possible, of course, 
that one lot of a commodity on a truck may have such a high keeping 
quality as to make good delivery in spite of the presence of abnormal 
transit conditions, whereas other lots of the same commodity on the 
same truck, which are of lower keeping quality, will be abnormally de- 
teriorated due to the same abnormal transit conditions but would not 
have been abnormally deteriorated had transit conditions been normal. 
However, the comparatively low decay in the two lots of peppers on the 
subject truck is a factor to be considered, along with all the other circum- 
stances of the case, and a factor which points toward the conclusion that 
the excessive decay in the remaining peppers was not caused by 
abnormal transportation. See Florance Distributing Co., Inc. v. Dick 
Williams Brokerage Co., Inc. , 33 A.D. 1845 (1974). 

The most important consideration, however, has to do with the length 
of time the peppers were in transit coupled with the degree of decay and 
temperature applicable to the peppers. The transit time between the 
shipping point in Louisiana and the destination of the peppers in 
Minneapolis was only approximately two and one-half days. The tem- 
peratures shown by the federal inspections at destination are simply not 
high enough to account for the extreme amounts of decay present in the 
subject peppers. We find that complainant breached the warranty of 
suitable shipping condition. It follows that respondent’s rejection of the 
peppers was rightful and that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 21, 222) 


TONY MISITA & SON PRODUCE v. CONTINENTAL MINNESOTA. PACA 
Docket No. 2-5752. Decided January 19, 1982. 


Acceptance, by unloading—Inspection, incomplete—Breach of warranty, 
failure to prove—Damages, failure to prove—Liability for purchase price 


Where respondent is deemed to have accepted the peppers by unloading the truck, and 
where respondent failed to prove a breach of warranty of suitable shipping condi- 
tion by not obtaining a full inspection of all the lots of peppers, respondent is liable 
for the full purchase price of the peppers, less the amount already paid. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 
ment of a truck load of green peppers in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00, and accordingly the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a part of 
the evidence herein as is the Department's report of investigation. In ad- 
dition, complainant filed an opening statement. Respondent filed an an- 
swering statement and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salvador T. Misita, is an individual doing business as 
Tony Misita & Son Produce whose address is P.O. Box 62, Amite, 
Louisiana. 

2. Respondent, Continental-Minnesota, is a corporation whose ad- 
dress is 1109 Zane Avenue North, Minneapolis, Minnesota. At the time 
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of the transaction involved herein respondent was licensed under the 
Act. 

3. On or about June 27, 1980, complainant sold to respondent 100 1- 
1/9 bushel cartons of U.S. No. 1 large Louisiana green bell peppers at 
$9.50 per carton f.o.b. Freight cost incurred by respondent amounted to 
$1.25 per carton. The contract was negotiated by Tony Florenzano, an 
employee of C. H. Robinson Co., a broker, who acted as agent for com- 
plainant. 

4. On or about June 27, 1980, complainant shipped the above-de- 
scribed peppers to respondent in Minneapolis, Minnesota, in a C. R. Mor- 
gan truck. Complainant also loaded on the same truck 1-1/9 bushel car- 
tons of Louisiana green bell peppers for other receivers in the Minneapo- 
lis-St. Paul area in amounts and sizes as follows: 


H. Brooks & Co., Inc., Minneapolis, Minnesota; 250 large. 


Twin City Produce, Minneapolis, Minnesota; 200 extra 
large and 191 large. 


Northwest Produce, Co., Minneapolis, Minnesota; 100 
large, 200 medium and 100 small. 


Spizman Fruit Co., St. Paul, Minnesota; 50 extra large and 
100 large. 


5. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of H. Brooks & Co., Inc., the 250 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 12:30 P.M.; Applicant: H. Brooks & Co., Inc.; Address: Minneapolis, Min- 
nesota; ... Trailer Lic.: See “Remarks”; Kind: Mechanical refrigerator; Where 
Inspected: Applicant’s dock. 


Condition of 
Equipment: Mechanical unit not in operation. Rear doors open. 


Products 

Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables 1- 
1/9 bu.” Applicants count 250 cartons. 

Condition 

of Load: Partly unloaded, remainder lengthwise 4 to 7 rows, 8 layers. Load 
extends to approximately 1/4 trailer length. 

Condition 

of Pack: Well filled. 

Temperature 

of Product: Approximately 1/4 trailer length, top layer 61°, 4th layer 61° 
and bottom layer 61°F. 


22weeweet 8 ® 
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Condition: Mostly fresh, firm, crisp and generally green color. Average 4% 
turning red. Decay in most samples 9 to 60%, in some none, 
average 27% Bacterial Soft Rot mostly in advanced, many in 
early stages including 15% affecting stems only, remainder af- 
fecting walls or calyxes. 


6. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Continental Minnesota, the 100 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 1:00 P.M.; Applicant: Continental Minnesota, Inc.; Address: Mpls. MN; 
... Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicants (sic) ware- 
house. 


Condition of 

Equipment: 

Products 

Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 Bu, Produce U.S.A.” and marked various growers name and 
dates. Applicants (sic) count 100 cartons. 


Condition 
of Load: Stacked on pallets in cooler. 


Condition 
of Pack: Well filled. 


Temperature 
of Product: In various cartons 40° to 46°F. 


x eR KEK RR ® 


Condition: 6-30 lot, J. Davnid, V. Giannoble: Decay from 30 to 60%, 
average 47% Bacterial soft Rot including 7% affecting stems, re- 
mainder in various stages mostly advanced affecting walls and 
calyxes, remainder lot fresh, firm, crisp and good green color. 


6-27, Giannoble, J. Dominick, F. Fexete lot: Generally fresh, 
firm, crisp and good green color. From 3 to 15%, average 7% 
turning red. Decay from 3 to 7%, average 4% Bacterial Soft Rot 
including 2% affecting stems, remainder in various stages af- 
fecting walls and calyxes. 


Continental Minnesota complained to the broker by phone concerning 
the peppers at approximately 9:45 a.m., June 30, 1980. 

7. After arrival in Minnesota on June 30, 1980, at the place of busi- 
ness of Twin City Produce the 400 cartons of peppers sold to that compa- 
ny were federally inspected with the following results in relevant part: 


Hour: 8:30 A.M.; Applicant: Twin City Produce Supplies, Inc.; Address: Minne- 
apolis, Minnesota; Trailer Lic.: xxxxx; Kind: xxxx; Where Inspected: Appli- 
cants (sic) warehouse. 
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Condition of 
Equipment: 


Products 
Inspected: 


XXXXX 


Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu.” Cartons marked “Lgr” or “XL”. Applicants (sic) count 400 
cartons. 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Stacked on pallets at above location. 


Well filled. 


In various cartons 48° to 57°F. 


Size: XXXXX 


Mostly fresh, firm, crisp and generally green color. Average 3% 
turning red. Decay from 3 to 60% average 26% Bacterial Soft Rot 
mostly in advanced some in early stages including 5% affecting 
stems only, remainder affecting walls or calyxes. 


Condition: 


Twin City Produce complained to the broker by phone concerning the 
peppers at approximately 8:00 a.m., June 30, 1980. 

8. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Northwest Produce Co., the 400 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 


part: 


Hour: 10:05 A.M.; Applicant: Northwest Produce Co.; Address: Minneapolis, 
Minnesota; Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicant’s 


warehouse. 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Condition: 


Sweet PEPPERS in 1-1/9 bu. cartons printed “Louisiana Fresh 
Vegetables, Produce of USA” and marked “L, M” or “C” and with 
various grower names. Applicants (sic) count 400 cartons. 


Each lot: Stacked at above location. 


Each lot: Well filled. Some cartons are leaking juice from decay 
peppers. 


In various cartons 61 and 62°F. 


C Lot: Range 112 to 131 peppers per carton, average 119. M Lot: 
Range 88 to 101, average 96. L Lot: Range 87 to 93, average 90. 


C. Lot: Generally fresh, crisp, firm and mostly green color. Range 
2 to 38% per sample, average 17% turning red. Decay ranges 2 to 
4% per sample, average 3% affecting walls and calyxes. M-Lot: 
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Mostly fresh, crisp and firm and generally green color. Average 
6% turning red. Decay ranges 2 to 24%, average 18% including 
14% affecting walls and calyxes remainder stems. L-Lot: Decay 
ranges 16 to 76%, per sample, average 50% including 30% affect- 
ing walls and calyxes remainder stems. Generally green color. 
Average 7% turning red. Remainder fresh, crisp and firm. Each 
lot: Decay is generally Bacterial Soft Rot in various stages, 
mostly advance. 


Northwest Produce Co. complained to the broker by phone concerning 
the peppers at approximately 9:00 a.m., June 30, 1980. 

9. After arrival in St. Paul, Minnesota, on June 30, 1980, at the place 
of business of Spitzman Fruit Co. the 150 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 12:50 P.M.; Applicant: Spizman Fruit Co.; Address: St. Paul, Minnesota; 
Trailer Lic.: XXXXX; Kind: XXXXX;Where Inspected: Applicant’s warehouse. 


Condition of 
Equipment: 


Products 
Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu. Produce of U.S.A.” crayoned “L” or “XL” and various 
growers names. Applicant states 50 cartons “XL” and 100 cartons 
“”. 


Condition 


of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Condition: 


Stacked on pallets in cooler room. 


Tight. 


In various cartons 56° to 57°F. 
XXXXX 


Mostly fresh, crisp and firm. Generally green color. Average 1% 
turning red. Average 4% damage by bruises, scattered through 
pack. Decay from 9 to 48%, average 32% Bacterial Soft Rot in- 
cluding 17% affecting stems, remainder in various stages affect- 
ing walls or calyxes. 


Spitzman Fruit Co. complained to the broker by phone concerning the 
peppers at approximately 3:30 p.m., June 30, 1980. 

10. There remains due on the f.o.b. invoice price of the peppers, the 
sum of $669. 
11. An informal complaint was filed on September 10, 1980, which 
was within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent contends that prior to unloading the subject peppers it tel- 
ephoned C. H. Robinson Company and talked to Tony Florenzano who 
instructed respondent to get a government inspection and unload the 
truck and stated that respondent would be protected against any loss in- 
curred in the repacking of the peppers. There is no showing, however, in 
the record that Tony Florenzano had any authority to bind complainant 
by making any type of agreement with the respondent relative to the 
disposition of the peppers. There is also no showing that complainant 
was notified concerning the alleged agreement and there is no statement 
in the record from Tony Florenzano or any representative of C. H. Rob- 
inson Company substantiating respondents’ allegation concerning the al- 
leged agreement. We conclude that respondent has failed to prove that 
such an agreement was made. 

The record reveals that respondent accepted the 100 cartons of pep- 
pers on June 30, 1980, by unloading such peppers from the truck. There- 
fore, respondent became liable to complainant for the full purchase price 
of such peppers less any damages flowing from any breach of contract on 
the part of complainant proved by respondent. 

Two factors prohibit us from finding in respondents’ favor relative to 
the subject peppers. First, the federal inspection made on the day of ar- 
rival in respondents’ warehouse delineates two separate lots of peppers, 
only one of which contains excessive decay. However, the inspection re- 
port fails to state how many cartons of peppers were in each lot, making 
it impossible for us to say with any certainty that the 100 cartons as a 
whole was so abnormally deteriorated as to indicate a breach of the war- 
ranty of suitable shipping condition in spite of the range of tempera- 
tures revealed in the various federal inspections of destination.’ 
Secondly, respondent has failed to submit adequate proof of its damages 
assuming there was a breach of the contract. As to damages, the record 
only contains a memorandum written to C. H. Robinson Company and 
dated August 11, 1980, which states in relevant part as follows: 


On 10:30 a.m. July 31, we settled with C. H. Robinson Co. 
on lot peppers 100 cases. Repacking 100 cases at $1.00 per 
case lost 52 cases at 1075 total $559.00. 


Grand total $659 total loss. 


1. See Tony Misita & Son Produce v. H. Brooks & Co., Inc., PACA Docket No. 2-5753, 
and Tony Misita & Sons Produce v. Twin City Produce, PACA Docket No. 2-5776, both of 
which cases involve peppers shipped on the same truck as the subject peppers, for a discus- 
sion of the problem of the applicability of the warranty of suitable shipping condition in 
view of the somewhat excessive temperatures revealed by the various federal inspections. 
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Respondent’s failure to prove damages (See UCC §2-714) coupled with 
the failure of the federal inspection to disclose the actual extent of decay 
makes it impossible for us to award damages to respondent in this case. 
As was stated earlier, respondent by accepting the subject peppers be- 
came liable to complainant for the full purchase price thereof. Complain- 
ant has already been paid the sum of $281 leaving a balance still due of 
$669. Respondent’s failure to pay complainant such amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $669, with interest thereon at the rate of 13 
percent per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,223) 


TONY MISITA & SON PRODUCE v. NORTHWEST PRODUCE Co., INC. PACA 
Docket No. 2-5766. Decided January 19, 1982. 


Acceptance, by unloading—Suitable shipping condition warranty, breach 
of—Transportation, normal—Damages—Reparation awarded 


Where respondent accepted the green peppers by unloading them from the truck, and 
where complainant breached the suitable shipping condition warranty, respondent 
is liable to complainant the full purchase price of the peppers, less damages as a re- 
sult of complainant’s breach. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 
ment of a truck load of green peppers in interstate commerce. 





TONY MISITA & SON v. NORTHWEST PRODUCE 179 
Cite as 41 A.D. 178 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00, and accordingly the shortened procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence herein as is the Department’s report of investigation. In ad- 
dition, the parties were given the opportunity to file evidence in the 
form of sworn statements. Complainant filed a letter, the substantive 
part of which stated: “The above referenced load of peppers were 
shipped according to State and Federal standards, including inspection 
certificates verifying the quality of peppers shipped. To the best of my 
knowledge, I believe my complaint is true and worthy of receipt of the 
money owed to me.” Through an inadvertance, this letter was not served 
upon respondent. However, respondent was given the opportunity to file 
an answering statement and, in view of the lack of substance in the let- 
ter filed as complainant’s opening statement and since we have held in 
favor of respondent in regard to the issue of breach of contract, we find 
that respondent was not prejudiced by the lack of opportunity to reply to 
such letter. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salvador T. Misita, is an individual doing business as 
Tony Misita & Son Produce whose address is P.O. Box 62, Amite, 
Louisiana. 

2. Respondent, Northwest Produce Co., is a corporation whose ad- 
dress is 760 Kasota Avenue, Minneapolis, Minnesota. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about June 27, 1980, complainant sold to respondent 100 1- 
1/9 bushel cartons of U.S. No. 1 large Louisiana green bell peppers at 
$9.50 per carton f.o.b., 200 1-1/9 bushel cartons of U.S. No. 1 medium 
Louisiana green bell peppers at $8.50 per carton f.o.b., and 100 1-1/9 
bushel cartons of U.S. No. 1 small Louisiana green bell peppers at $6.50 
per carton f.o.b. Freight cost incurred by respondent amounted to $1.25 
per carton. The contract was negotiated by Tony Florenzano, an employ- 
ee of C. H. Robinson Co., a broker, who acted as agent for complainant. 

4, On or about June 27, 1980, complainant shipped the above-de- 
scribed peppers to respondent in Minneapolis, Minnesota, in a C. R. Mor- 
gan truck. Complainant also loaded on the same truck 1-1/9 bushel car- 
tons of Louisiana green bell peppers for other receivers in the Minneapo- 
lis-St. Paul area in amounts and sizes as follows: 
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H. Brooks & Co., Inc., Minneapolis, Minnesota; 250 large. 


Twin City Produce, Minneapolis, Minnesota; 200 extra 
large and 191 large. 


Continental Minnesota, Minneapolis, Minnesota; 100 
large. 


Spizman Fruit Co., St. Paul, Minnesota; 50 extra large and 
100 large. 


5. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of H. Brooks & Co., Inc., the 250 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 12:30 P.M.; Applicant: H. Brooks & Co., Inc.; Address: Minneapolis, Min- 
nesota; ... Trailer Lic.: See “Remarks”; Kind: Mechanical refrigerator; Where 
Inspected: Applicant’s dock. 


Condition of 
Equipment: Mechanical unit not in operation. Rear doors open. 


Products 
Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables 1- 
1/9 bu.” Applicants count 250 cartons. 


Condition 
of Load: Partly unloaded, remainder lengthwise 4 to 7 rows, 8 layers. Load 
extends to approximately 1/4 trailer length. 


Condition 


of Pack: Well filled. 


Temperature 
of Product: Approximately 1/4 trailer length, top layer 61°, 4th layer 61° 
and bottom layer 61°F. 


KX RK R BR” 


Condition: Mostly fresh, firm, crisp and generally green color. Average 4% 

turning red. Decay in most samples 9 to 60%, in some none, 
average 27% Bacterial Soft Rot mostly in advanced, many in 
early stages including 15% affecting stems only, remainder af- 
fecting walls or calyxes. 


6. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Continental Minnesota, the 100 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 1:00 P.M.; Applicant: Continental Minnesota, Inc.; Address: Mpls. MN; 
... Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicants (sic) ware- 
house. 
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Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Condition: 
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Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 Bu, Produce U.S.A.” and marked various growers name and 
dates. Applicants (sic) count 100 cartons. 


Stacked on pallets in cooler. 
Well filled. 


In various cartons 40° to 46°F. 


x WF BW K HRo® 
6-30 lot, J. Davnid, V. Giannoble: Decay from 30 to 60%, 
average 47% Bacterial soft Rot including 7% affecting stems, re- 
mainder in various stages mostly advanced affecting walls and 


calyxes, remainder lot fresh, firm, crisp and good green color. 


6-27, Giannoble, J. Dominick, F. Fexete lot: Generally fresh, 
firm, crisp and good green color. From 3 to 15%, average 7% 
turning red. Decay from 3 to 7%, average 4% Bacterial Soft Rot 
including 2% affecting stems, remainder in various stages affect- 
ing walls and calyses. 


Continental Minnesota complained to the broker by phone concerning 


the peppers at approximately 9:45 a.m., June 30, 1980. 

7. After arrival in Minnesota on June 30, 1980, at the place of busi- 
ness of Twin City Produce the 400 cartons of peppers sold to that compa- 
ny were federally inspected with the following results in relevant part: 


Hour: 8:30 A.M.; Applicant: Twin City Produce Supplies, Inc.; Address: Minne- 
apolis, Minnesota, Trailer Lic.: xxxxx; Kind: xxxx; Where Inspected: Appli- 
cants (sic) warehouse 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


XXXXX 


Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu.” Cartons marked “Lgr” or ‘XL”. Applicants (sic) count 400 
cartons. 

Stacked on pallets at above location. 


Well filled. 


In various cartons 48° to 57°F. 


XXXXX 
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Condition: Mostly fresh, firm, crisp and generally green color. Average 3% 
turning red. Decay from 3 to 60% average 26% Bacterial Soft Rot 
mostly in advanced some in early stages including 5% affecting 
stems only, remainder affecting walls or calyxes. 


Twin City Produce complained to the broker by phone concerning the 
peppers at approximately 8:00 a.m., June 30, 1980. 

8. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Northwest Produce Co., the 400 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 10:05 A.M.; Applicant: Northwest Produce Co.; Address: Minneapolis, 
Minnesota; Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicant’s 
warehouse. 


Condition of 
Equipment: 


Products 

Inspected: Sweet Peppers in 1-1/9 bu. cartons printed “Louisiana Fresh 
Vegetables, Produce of USA” and marked “L, M,” or “C” and with 
various grower names. Applicants (sic) count 400 cartons. 


Condition 
of Load: Each lot: Stacked at above location. 


Condition 
of Pack: Each lot: Well filled. Some cartons are leaking juice from decay 
peppers. 


Temperature 
of Product: In various cartons 61 and 62°F. 


Size: C Lot: Range 112 to 131 peppers per carton, average 119. M Lot: 
Range 88 to 101, average 96. L Lot: Range 87 to 93, average 90. 


Condition: C. Lot: Generally fresh, crisp, firm and mostly green color. Range 
2 to 38% per sample, average 17% turning red. Decay ranges 2 to 
4% per sample, average 3% affecting walls and calyxes. M-Lot: 
Mostly fresh, crisp and firm and generally green color. Average 
6% turning red. Decay ranges 2 to 24%, average 18% including 
14% affecting walls and calyxes remainder stems. L-Lot: Decay 
ranges 16 to 76%, per sample, average 50% including 30% affect- 
ing walls and calyxes remainder stems. Generally green color. 
Average 7% turning red. Remainder fresh, crisp and firm. Each 
lot: Decay is generally Bacterial Soft Rot in various stages, 
mostly advance. 


Northwest Produce Co. complained to the broker by phone concerning 
the peppers at approximately 9:00 a.m., June 30, 1980. 

9. After arrival in St. Paul, Minnesota, on June 30, 1980, at the place 
of business of Spitzman Fruit Co. the 150 cartons of peppers sold to that 
company were federaliy inspected with the following results in relevant 
part: 
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Hour: 12:50 P.M.; Applicant: Spizman Fruit Co.; Address: St. Paul, Minnesota; 
Trailer Lic.: XXXXX; Kind: XXXXX; Where Inspected: Applicant’s warehouse. 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Condition: 


Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu. Produce of U.S.A.” crayoned “L” or “XL” and various 
growers names. Applicant states 50 cartons “XL” and 100 cartons 
7 . 


Stacked on pallets in cooler room. 


Tight. 


In various cartons 56° to 57°F. 
XXXXX 


Mostly fresh, crisp and firm. Generally green color. Average 1% 


turning red. Average 4% damage by bruises, scattered through 
pack. Decay from 9 to 48%, average 32% Bacterial Soft Rot in- 


cluding 17% affecting stems, remainder in various stages affect- 
ing walls or calyxes. 


Spitzman Fruit Co. complained to the broker by phone concerning the 
peppers at approximately 3:30 p.m., June 30, 1980. 


10. Respondent accepted the subject peppers by unloading them from 
the truck. 

11. Complainant has been paid the amount of $1,450.50 in connec- 
tion with the sale of the peppers. 

12. An informal complaint was filed on September 10, 1980, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Since respondent accepted the subject green peppers it became liable 
to complainant for the full purchase price thereof less any damages flow- 
ing from any breach of contract on the part of complainant proven by re- 
spondent. Respondent asserts that the amount of decay present in the 
peppers at destination is proof that complainant breached the warranty 
of suitable shipping condition applicable to f.o.b. sales. 

Complainant, however, points to a number of federal inspections made 
at the shipping point in Louisiana which show the peppers covered by 
such inspection certificates as grading U.S. No. 1 and U.S. No. 2. Com- 
plainant also alleges that the U.S. No. 2 peppers were sold to a food 
chain and that only U.S. No. 1 peppers were sold to respondent and the 
other receivers in the Minneapolis-St. Paul area. There is, however, 
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nothing on the face of these inspection certificates which shows that the 
peppers covered by such certificates are the same as the peppers which 
were shipped to respondent and the other receivers. In addition, it 
should be noted that the inspection at destination rather than the in- 
spection at shipping point is of much greater importance in determining 
whether a commodity was in suitable shipping condition. See Harvest 
Fresh Produce, Inc. v. Clark-Ehre Produce Co., 39 A.D. 703 at 707 
(1980). 

The peppers shipped to respondent were shown by the federal inspec- 
tion taken at respondent’s warehouse on the day of arrival to have an 
average of three percent decay with 17 percent turning red for the 100 
cartons of small green peppers, an average of 18 percent decay with six 
percent turning red for the 200 medium green peppers and an average of 
50 percent decay with seven percent turning red for the 100 cartons of 
large green peppers. The other receivers also had their peppers inspected 
on the day of arrival and one of these inspections, that pertaining to H. 
Brooks & Co., was an inspection on the truck. Such inspections show 
comparable amounts of decay in most of the peppers. Complainant, how- 
ever, asserts that he did not breach the warranty of suitable shipping 
condition applicable in f.o.b. sales since the temperatures shown on the 
various inspection reports at destination were in excess of the recom- 
mended 45 to 50 degree carrying temperature for peppers.’ There are, 
however, several factors which, in varying degrees, lead us to the conclu- 
sion that in spite of the temperatures shown by the inspections at desti- 
nation, complainant breached the warranty of suitable shipping condi- 
tion. First, complainant admits that 150 out of the total 1,291 peppers 
loaded on the truck were not precooled. While failure to precool these 
peppers was not in accordance with good shipping practices we do not 
believe that this had a major impact on the condition of the peppers as a 
whole on arrival. More important is the fact that the transit time be- 
tween shipping point in Louisiana and the destination of the peppers in 
Minnesota was only approximately two and one half days. The tempera- 
tures shown by the federal inspections at destination are simply not high 
enough to account for the extreme amounts of decay present in most of 
the lots of peppers. In addition, we note that one of the lots of peppers 
shipped to respondent, containing 100 cartons of small green peppers, 
contained an average of only three percent decay. Similarly, a lot con- 


1. Abnormal transportation service or conditions voids the warranty of suitable ship- 
ping condition applicable in f.o.b. sales (see 7 CFR 46.43 (i) and (j) ), unless the abnormal 
deterioration found at destination is of such a nature or extent that it could not have been 
caused or substantially aggravated by the faulty transportation. See Inter Harvest, Inc. v. 
Vegetable Market of Cleveland, Inc., 34 A.D. 697 (1975) and Sanbon Packing Co. v. Spada 
Distributing Co., Inc., 28 A.D. 230 (1969). 
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taining an undetermined number of cartons shipped to Continental-Min- 
nesota contained an average of only four percent decay. It is possible, of 
course, that one lot of a commodity on a truck may have such a high 
keeping quality as to make good delivery in spite of the presence of ab- 
normal transit conditions, whereas other lots of the same commodity on 
the same truck which are of lower keeping quality will be abnormally de- 
teriorated due to the same abnormal transit conditions, but would not 
have been abnormally deteriorated had transit conditions been normal. 
However, the comparatively low decay in the two lots of peppers on the 
subject truck is a factor to be considered, along with all the other circum- 
stances of the case, and a factor which points toward the conclusion that 
the excessive decay in the remaining peppers was not caused by abnor- 
mal transportation. See Florance Distributing Co., Inc. v. Dick Williams 
Brokerage Co., Inc., 33 A.D. 1845 (1974). We find that the temperatures 
shown by the federal inspections at destination were not high enough to 
account for the excessive decay present in the majority of the lots of pep- 
pers and that complainant breached the warranty of suitabie shipping 
condition due to excessive decay as to the medium peppers and the large 
peppers shipped to respondent. 

The lot of 100 cartons of small peppers shipped to respondent did not 
have excessive decay. However, the amount of peppers turning red 
ranged from two to 38 percent and averaged 17 percent. This is greatly 


in excess of the tolerances allowed for off color peppers in the standards 
for U.S. No. 1 green sweet peppers. See 7 CFR §2851.3271 and 
2851.3274. We conclude therefore that complainant also breached the 
warranty of suitable shipping condition as to the lot of 100 small pep- 
pers. 


The Uniform Commercial section 2-714 provides in rele- 
vant part that: 


(1) Where the buyer has accepted goods and given notifi- 
cation... he may recover as damages for any noncon- 
formity of tender the loss resulting in the ordinary course 
of events from the seller’s breach as determined in any 
matter which is reasonable. 


(2) The measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have 
had if they had been warranted, unless special circum- 
stances show proximate damages in a different amount. 
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Respondent did not submit an accounting showing the proceeds of the 
resale of the subject peppers. However, respondent submitted a claim of 
$1.00 per carton for repacking the 400 cartons of peppers and in view of 
the amount of decay and other defects revealed by the federal inspection 
we find that it is reasonable to allow such amount as a part of respond- 
ent’s damages. In addition, respondent claimed the $7.75 delivered cost 
($6.50 f.0.b. plus $1.25 freight) for 31 cartons of small green peppers as 
lost in repacking. While it may have been necessary to repack the small 
peppers due to the large number of red peppers present in the cartons, 
such red peppers would themselves presumably have had a resale value 
and therefore we are forced to conclude that respondent has not ade- 
quately justified its claim of 31 cartons lost as to such peppers. There- 
fore such claim is disallowed. 

Respondent also claimed the $9.75 delivered cost ($8.50 f.o.b. plus 
$1.25 freight) for 70 cartons of medium peppers which were lost. This 
amounts to a 35 percent loss as to peppers which had only an average of 
18 percent decay. Since these peppers could be considered to have made 
good delivery with approximately three to four percent decay we will al- 
low 14 percent off the delivered cost as respondent’s damages as to such 
peppers, or $273. See Elggren & Sons v. Wood Co., 11 A.D. 1032 (1952). 

The federal inspection as to the 100 cartons of large green peppers 
showed an average of 50 percent decay with the range from 16 to 76 per- 
cent. Respondent claimed 49 cartons of the large peppers lost at a de- 
livered cost of $10.75 ($9.50 f.o.b. plus $1.25 freight). Considering the 
range of decay present in these peppers we find that the number of car- 
tons claimed lost by respondent is reasonable and we will therefore allow 
the full amount claimed or $526.75. 

The total damages allowable to respondent amount to $1,199.75. By 
accepting the peppers respondent became liable for the invoice cost of 
$3,300.00. Respondent’s damages deducted from this amount leaves 
$2,100.25. Respondent has already paid complainant $1,450.50, which 
leaves $649.75 still due and owing by respondent to complainant. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $649.79, with interest thereon at the rate of 
13 percent per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,224) 


BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATIONAL, 
Inc. PACA Docket No. 2-5801. Decided January 20, 1981. 


Agent, authority of established—Rejection, wrongful— 
Reparation awarded 


Where respondent’s agent had the authority to order the fruit on behalf of respondent, re- 
spondent’s rejection of the fruit was wrongful. Therefore, respondent is liable to 
complainant for the difference between the contract price and the return complain- 
ant received from the resale of the fruit. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a repsration proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $701.40 in 
connection with a transaction in interstate commerce, involving a ship- 
ment of mixed citrus fruit. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the formal complaint and filed an answer thereto denying the debt al- 
leged by complainant. 

Since the amount of damages claimed in the complaint was not in ex- 
cess of $3,000, the shortened method of procedure provided for in 
§47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Complainant filed a verified 
opening statement; respondent did not file any verified statement. 
Moreover, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Blue Goose Growers, Inc. is a corporation whose 
mailing address is 1120, Vero Beach, Florida 32960. 

2. Respondent, Prevor-Mayrsohn International, Inc., is a corporation 
whose mailing address is Unit 127 New York City Terminal Market, 





188 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 187 


Hunts Point, Bronx, New York 10474. At all pertinent times, respond- 
ent was licensed under the Act. 

3. For over a year prior to February 21, 1980, respondent had a busi- 
ness relationship with one Joseph Russo in which Mr. Russo was author- 
ized to buy and sell fruit on a joint account basis from respondent’s loca- 
tion. In this capacity, Mr. Russo purchased a number of loads of fruit 
through Frank Squillante Associates, a broker located at 2175 Lemoine 
Avenue, Fort Lee, New Jersey 07024, and 55 E. Washington Street, Or- 
lando, Florida 32801. Mr. Russo’s relationship with respondent, and his 
authority to commit respondent to purchases, continued until on or 
about November 21, 1980. 

4. On or about November 18, 1980, Mr. Russo, on behalf of respond- 
ent, and through Frank Squillante Associates, purchased 54 cartons, size 
40, navel oranges at an agreed f.o.b. price of $6.50 per carton; 54 car- 
tons, size 48, navel oranges at an agreed f.o.b. price of $6.50 per carton; 
and 237 cartons size 48, grapefruit at an agreed f.o.b. price of $4.50 per 
carton, for a total f.o.b. price of $1,768.50. The fruit was shipped by 
complainant and upon arrival at respondent’s location, on November 24, 
1980, was rejected. 

5. Subsequent to respondent’s rejection, on November 25, 1980, the 
fruit was sold at auction. After $1.15 per carton was withheld for freight 
costs, complainant received $1,067.10. 


6. A formal complaint was filed on April 28, 1981, which was within 
nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether Joe Russo had the author- 
ity to make purchases on behalf of respordent. Apparently he did since 
his relationship with respondent did not terminate until after the fruit 
was ordered, and, during the period of the relationship, Mr. Russo was 
authorized, and did, make purchases on behalf of respondent through 
Frank Squillante Associates, the broker involved in the transaction 
which is the subject of this dispute. Sunny Sally, Inc. v. Farmer, 23 
Agric. Dec. 268 (1964); G. Fava Fruit Co. v. Royal Farms, 18 Agric. Dec. 
417 (1959). 

Inasmuch as Mr. Russo had the authority to order the fruit on behalf 
of respondent, respondent’s rejection was wrongful and it is liable to 
complainant for the difference between the contract price ($1,768.50) 
and the return to complainant on resale ($1,067.10) or $701.40. Re- 
spondent’s failure to pay complainant this amount is a violation of sec- 
tion 2 of the Act for which reparation plus interest should be awarded. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $701.40 as reparation, with interest thereon at the rate of 
13 percent per annum from January 1, 1981, until paid. 

Copies of this order shall be served on the parties. 


(No. 21,225) 


GRATZ & UTTER v. SANSU PRODUCE Co., INC. PACA Docket No. 
2-5808. Decided January 20, 1982. 


Contract, proof of established—Breach of contract, failure to 
deliver—Damages—Counterclaim, granted—Complaint, 
dismissed—Reparation awarded respondent 


Where respondent proved it had a contract with complainant to ship one mixed truckload 
of produce to respondent, and where complainant failed to deliver such produce, re- 
spondent is awarded damages determined on the basis of the difference between the 
contract price and the market price of the produce. Therefore, the complaint is dis- 
missed, and respondent’s counterclaim for damages is awarded. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
J. Hardin Marion, Baltimore, Md., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale of a truckload of mixed 
produce to respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and asserting a setoff and counterclaim against com- 
plainant. Complainant did not file a reply to the counterclaim. Neither 
the amount claimed in the formal complaint nor the counterclaim ex- 
ceeded $3,000.00. Therefore, the shortened procedure provided in 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of the evi- 





190 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 189 


dence herein as is the Department’s report of investigation. In addition, 
complainant filed an opening statement. Respondent did not file an an- 
swering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gratz & Utter, is a partnership composed of Harold 
Utter and Raymond Utter whose address is R.D. #2, Goshen, New York. 
At the time of the transactions involved herein complainant was li- 
censed under the Act. 

2. Respondent, Sansu Produce Co., Inc., is a corporation whose ad- 
dress is 2300 Arlington Building, Baltimore, Maryland. At the time of 
the transactions involved herein respondent was licensed under the Act. 

3. On or about August 26, 1980, complainant sold to respondent one 
mixed truckload of produce consisting of 90 boxes of chicory at $6.50 
per box; 135 boxes of escarole at $6.50 per box; 89 boxes of Boston let- 
tuce at $6.50 per box; and 100 boxes of radishes at $5.25 per box, or a to- 
tal delivered price of $2,566.00. 

4. On August 27, 1980, complainant shipped the above produce from 
Goshen, New York to respondent in Garfield, New Jersey. Respondent 
accepted the produce on arrival but deducted $784.00 from the invoice 
price, remitting only $1,782.00 to complainant. 

5. On August 28, 1980, complainant sold to respondent one mixed 
truckload of produce consisting of 155 romaine lettuce at $6.50 deliv- 
ered; 125 chicory at $6.50 delivered; 180 escarole at $6.50 delivered; 30 
Boston lettuce at $6.50 delivered; and 70 cello radish at $5.25 delivered. 
Complainant agreed to deliver the merchandise on September 1, 1980. 

6. Complainant failed to deliver the above produce on September 1, 
1980, and respondent called complainant and was told that delivery 
would not be made. At that time respondent informed complainant that 
cover purchases would be made. Respondent proceeded to make cover 
purchases as follows: 


9/1/80 chicory 60 at $7.50 
9/2/80 chicory 65 at $7.50 


9/1/80 escarole 65 at $7.50 
9/2/80 escarole 115 at $7.50 


9/1/80 Boston lettuce 20 at $7.50 
9/2/80 Boston lettuce 10 at $7.50 


9/1/80 romaine lettuce 60 at $7.50 
9/2/80 romaine lettuce 60 at $7.50. 
9/3/80 romaine lettuce 35 at $7.50 
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7. Respondent did not make cover purchase for the 70 cartons of cello 
radishes which complainant failed to deliver. The market value of simi- 
lar radishes in Baltimore, Maryland on August 29 and September 2, 
1980, was $7.00 per carton. 

8. The informal complaint was filed on November 28, 1980, which 
was within nine months after the cause of action stated therein accrued. 
The informal setoff and counterclaim was filed on December 19, 1980, 
which was within nine months after the cause of action stated therein 
accrued. 


CONCLUSIONS 


Respondent admits the substantive allegations of the complaint and 
alleges a setoff and counterclaim based upon complainant’s failure to de- 
liver produce subsequently purchased by respondent from complainant. 
After respondent’s allegations relative to such purchase were relayed to 
complainant in a letter from the Regulatory Branch of the Fruit and 
Vegetable Division, Stanley Urbanski of complainant’s firm stated in a 
letter to the Department that “we have no record of Sansu Produce Co. 
placing another order with us on August 28, 1980.” However this letter 
from Mr. Urbanski was not sworn to and respondent subsequently sub- 
mitted the sworn affidavit of Samuel Gershenfeld, who negotiated with 
complainant on behalf of respondent, stating that such sale was made by 
telephone on August 28, 1980, and that inquiries were subsequently 
made concerning the time of delivery on August 29, 30, and 31. Com- 
plainant’s only response to these allegations by respondent was to sub- 
mit, as its opening statement, copies of log pages of telephone conversa- 
tions on August 26, 27, 28 and September 1, 1980. Complainant submit- 
ted no verified statement refuting respondent’s allegations and did not 
in any way explain the significance of the log pages. An examination of 
such log pages shows that complainant has starred on each page what 
purports to be a record of a telephone conversation with respondent. 
However the notes relative to the conversations are extremely brief, 
sometimes illegible, and in no way appear to refute the allegations which 
respondent has made relative to the sale of August 28. We conclude that 
respondent has met its burden of proving by a preponderance of the evi- 
dence that complainant did contract to sell to respondent the produce 
listed in finding of fact 5 and subsequently failed to deliver such pro- 
duce. We also find that respondent has adequately documented the fact 
that it made cover purchases relative to such produce (excepting the 70 
boxes of cello radishes) at the prices listed in finding of fact 6 plus 60 
cents per package for hauling charge. Such prices for the produce plus 
the 60 cent per package hauling charge amount to $784.00 in excess of 
the cost of such merchandise under respondent’s contract with complain- 
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ant. This amount is equal to the amount which respondent deducted 
when paying complainant’s invoice relative to the sale of August 26, 
1980. We conclude that such deduction was warranted and was not a 
violation of section 2 of the Act. 

Although respondent did not make cover purchases for the cello rad- 
ishes it does claim damages relative to such radishes on the basis of the 
difference between the contract price under respondent’s contract with 
complainant and the market price of such radishes at or about the time 
of scheduled delivery on September 1, 1980. Respondent’s method of 
computing damages is in accord with U.C.C. § 2-713. The market price 
of cello radishes as indicated by the Market News Service reports for Au- 
gust 29 and September 2, 1980, in Baltimore, Maryland was $7.00 per 
carton. The contract price for such radishes was $5.25 per carton. This 
amounts to a difference of $1.75 per carton or a total difference for the 
70 cartons of $122.50. Complainant’s failure to pay respondent such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to respondent with interest. 


ORDER 


The complaint is dismissed. 
Within thirty days from the date of this order complainant shall pay 
to respondent, as reparation, $122.50 with interest thereon at the rate 


of 13 per cent per annum from October 1, 1980, until paid. 
Copies of this order shall be served upon the parties. 


(No. 21,226) 


JOHN M. HOLLINGSWORTH d/b/a HOLLINGSWORTH CITRUS SALES uv. 
PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Docket No. 
2-5803. Decided January 20, 1981. 


Agent, authority of established—Rejection, wrongful—Reparation awarded 


Where respondent’s agent had the authority to order the tangerines on behalf of respond- 
ent, respondent’s rejection of the tangerines was wrongful. Therefore, respondent is 
liable to complainant for the difference between the contract price and the return 
complainant received from the resale of the tangerines. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $456.25 in 
connection with a transaction in interstate commerce, involving a ship- 
ment of tangerines. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the formal complaint and filed an answer thereto denying the debt al- 
leged by complainant. 

Since the amount of damages claimed in the complaint was not in ex- 
cess of $3,000, the shortened method of procedure provided for in 
§47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department's report of investigation. 
In addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Neither party did so. Moreover, 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, John M. Hollingsworth is an individual doing busi- 
ness Hollingsworth Citrus Sales whose mailing address is 2483 John 
Young Parkway, Orlando, Florida 32804. 

2. Respondent, Prevor-Mayrsohn International, Inc., is a corporation 
whose mailing address is Unit 127 New York City Terminal Market, 
Hunts Point, Bronx, New York 10474. At all pertinent times, respond- 
ent was licensed under the Act. 

3. For over a year prior to February 21, 1980, respondent had a busi- 
ness relationship with one Joseph Russo in which Mr. Russo was author- 
ized to buy and sell fruit on a joint account basis from respondent’s loca- 
tion. In this capacity, Mr. Russo purchased a number of loads of fruit 
through Frank Squillante Associates, a broker located at 2175 Lemoine 
Avenue, Fort Lee, New Jersey 07024, and 55 E. Washington Street, Or- 
lando, Florida 32801. 

Mr. Russo’s relationship with respondent, and his authority to commit 
respondent to purchases, continued until on or about November 21, 
1980. 

4. On or about November 18, 1980, Mr. Russo, on behalf of respond- 
ent, and through Frank Squillante Associates, purchased 125 cartons of 
USS. No. 1, size 120, tangerines at an agreed f.o.b. price of $8.50 per car- 
ton, for a total f.o.b. price of $1,062.50. The tangerines were shipped by 
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complainant and upon arrival at respondent’s location on November 24, 
1980, were rejected. 

5. Subsequent to respondent’s rejection, on November 25, 1980, the 
tangerines were sold, at auction. After $1.15 per carton was withheld 
for freight costs, complainant received $606.25. 

6. A formal complaint was filed on May 1, 1981, which was within 
nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether Joe Russo had the author- 
ity to make purchases on behalf of respondent. Apparently he did since 
his relationship with respondent did not terminate until on or about No- 
vember 21, 1980, or four days after the tangerines were ordered, and, 
during the period of the relationship, Mr. Russo was authorized, and did, 
make purchases on behalf of respondent through Frank Squillante Asso- 
ciates, the broker involved in the transaction which is the subject of this 
dispute. Sunny Sally, Inc. v. Farmer, 23 Agric. Dec. 268 (1964); G. Fava 
Fruit Co. v. Royal Farms, 18 Agric. Dec. 417 (1959). 

Inasmuch as Mr. Russo had the authority to order the tangerines on 
behalf of respondent, respondent’s rejection was wrongful and it is liable 
to complainant for the difference between the contract price ($1,062.50) 
and the return to complainant on resale ($606.25), or $456.25. Respond- 
ent’s failure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation plus interest should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $456.25, as reparation, with interest thereon at the rate of 
13 percent per annum from January 1, 1981, until paid. 

Copies of this order shall be served on the parties. 
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(No. 21,227) 


TONY MISITA & SONS PRODUCE v. TWIN CITY PRODUCE. PACA Docket 
No. 2-5776. Decided January 20, 1981. 


F.o.b. sale—Abnormal transit temperatures, not cause of decay—Breach 
of warranty—Damages—Complaint, dismissed—Reparation awarded 
respondent 


Where the temperatures during transit were not high enough to account for the extreme 
amount of decay present in the subject peppers, complainant is found to have 
breached the warranty of suitable shipping condition. Respondent’s damages as a re- 
sult of complainant’s breach exceeds the balance due on the purchase price, which 
amount should be awarded to respondent on its counterclaim. The complaint is dis- 
missed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
William J. McGrath, Minneapolis, Minn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a transaction involving the ship- 
ment of a truck load of green peppers in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and asserting a counterclaim against complainant aris- 
ing out of the same transaction. Complainant did not file a reply to the 
counterclaim. 

The amount claimed in the formal complaint does not exceed 
$3,000.00. Accordingly, the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure, the verified pleadings of the parties are considered a part 
of the evidence herein as is the Department’s report of investigation. In 
addition, the parties were given opportunity to file further evidence in 
the form of sworn statements. Complainant filed an opening statement 
which, due to an inadvertance, was not served upon respondent. How- 
ever, the opening statement dealt only with questions relative to the 
issue of whether complainant breached the contract relative to the 
peppers. Since we have found in respondent’s favor on to this issue, we 
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do not believe respondent was prejudiced by the failure to serve the 
opening statement. Respondent was given the opportunity to file an 
answering statement but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salvador T. Misita, is an individual, doing business 
as Tony Misita & Son Produce, whose address is P.O. Box 62, Amite, 
Louisiana. At the time of the transaction involved herein, complainant 
was licensed under the Act. 

2. Respondent, Twin City Produce Supplies, is a corporation whose 
address is 744 Kasota Avenue, Minneapolis, Minnesota. At the time of 
transaction involved herein, respondent was licensed under the Act. 

3. On or about June 27, 1980, complainant sold to respondent 200 
1-1/9 bushel cartons of extra large Louisiana green bell peppers at 
$10.00 per carton and 191 1-1/9 bushel cartons of large Louisiana green 
bell peppers at $9.50 per carton f.o.b. Freight cost incurred by respond- 
ent amounted to $1.25 per carton. The contract was negotiated by Tony 
Florenzano, an employee of C. H. Robinson Co., a broker, who acted as 
agent for complainant. 

4. On or about June 27, 1980, complainant shipped the above de- 
scribed peppers to respondent in Minneapolis, Minnesota, in a C. R. 
Morgan truck. Complainant, also, loaded on the same truck 1-1/9 bushel 
cartons of Louisiana green bell peppers for other receivers in the Minne- 
apolis-St. Paul area in amounts and sizes as follows: 


H. Brooks & Co., Inc., Minneapolis, Minnesota; 250 large. 


Northwest Produce, Co., Minneapolis, Minnesota; 100 
large, 200 medium and 100 small. 


Continental Minnesota, Minneapolis, Minnesota; 100 
large. 


Spizman Fruit Co., St. Paul, Minnesota; 50 extra large and 
100 large. 


5. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of H. Brooks & Co., Inc., the 250 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 12:30 P.M.; Applicant: H. Brooks & Co., Inc.; Address: Minneapolis, Minne- 
sota;... Trailer LIC.: See “Remarks”; Kind: Mechanical refrigerator; Where 
Inspected: Applicant’s dock. 

Condition of 

Equipment: Mechanical unit not in operation. Rear doors open. 





Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Condition: 
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Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu.” Applicant’s count 250 cartons. 


Partly unloaded, remainder lengthwise 4 to 7 rows, 8 layers. Load 
extends to approximately 1/4 trailer length. 


Well filled. 


Approximately 1/4 trailer length, top layer 61°, 4th layer 61° 
and bottom layer 61°F. 


2 = 8 2 2 2S 


Mostly fresh, firm, crisp and generally green color. Average 4% 
turning red. Decay in most samples 9 to 60%, in some none, aver- 
age 27% Bacterial Soft Rot mostly in advanced, many in early 
stages including 15% affecting stems only, remainder affecting 
walls or calyxes. 


6. After arrival in Minneapolis on June 30, 1980, at the place of busi- 


ness of Continental Minnesota, the 100 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 1:00 P.M.; Applicant: Continental Minnesota, Inc.; Address: Mpls. MN;. . . 
Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicants (sic) warehouse. 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Condition: 


Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 Bu, Product U.S.A.” and marked various growers name and 
dates. Applicants (sic) count 100 cartons. 


Stacked on pallets in cooler. 


Well filled. 


In various cartons 40° to 46°F. 


x wnwrkkk * 


6-30 lot, J. Davnid, V. Giannoble: Decay from 30 to 60%, aver- 
age 47% Bacterial soft Rot including 7% affecting stems, re- 
mainder in various stages mostly advanced affecting walls and 
calyxes, remainder lot fresh, firm, crisp and good green color. 


6-27, Giannoble, J. Dominick, F. Fexete lot: Generally fresh, 
firm, crisp and good green color. From 3 to 15%, average 7% 
turning red. Decay from 3 to 7%, average 4% Bacterial Soft Rot 
including 2% affecting stems, remainder in various stages affect- 
ing walls and calyses. 
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Continental Minnesota complained to the broker by phone concerning 
the peppers at approximately 9:45 a.m., June 30, 1980. 

7. After arrival in Minnesota on June 30, 1980, at the place of busi- 
ness of Twin City Produce the 400 cartons of peppers sold to that com- 
pany were federally inspected with the following results in relevant 
part: 


Hour: 8:30 A.M.; Applicant: Twin City Produce Supplies Inc.; Ad- 
dress: Minneapolis, Minnesota; Trailer Lic.: xxxxx; Kind: xxxx; Where In- 
spected: Applicants (sic) warehouse. 


Condition of 

Equipment: XXXXX 

Products 

Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu.” Cartons marked “Lgr” or “XL”. Applicants (sic) count 400 
cartons. 

Condition 

of Load: Stacked on pallets at above location. 

Condition 

of Pack: Well filled. 


Temperature 
of Product: In various cartons 48° to 57°F. 


Size: XXXXX 


Condition: Mostly fresh, firm, crisp and generally green color. Average 3% 
turning red. Decay from 3 to 60% average 26% Bacterial Soft Rot 
mostly in advanced some in early stages including 5% affecting 
stems only, remainder affecting walls or calyxes. 


Twin City Produce complained to the broker by phone concerning the 
peppers at approximately 8:00 a.m., June 30, 1980. 

8. After arrival in Minneapolis on June 30, 1980, at the place of busi- 
ness of Northwest Produce Co., the 400 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 
part: 


Hour: 10:05 A.M.; Applicant: Northwest Produce Co.; Address: Minneapolis, 
Minnesota; Trailer Lic.: xxxxx; Kind: xxxxx; Where Inspected: Applicant’s 
warehouse. 

Condition of 

Equipment: XXXXX 


Products 

Inspected: Sweet Peppers in 1-1/9 bu. cartons printed “Louisiana Fresh 
Vegetables, Produce of USA” and marked “L, M” or “C” and with 
various grower names. Applicants (sic) count 400 cartons. 


Condition 
of Load: Each lot: Stacked at above location. 
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Condition 
of Pack: Each lot: Well filled. Some cartons are leaking juice from decay 
peppers. 


Temperature 
of Product: In various cartons 61 and 62°F. 


Size: C Lot: Range 112 to 131 peppers per carton, average 119. M 
Lot: Range 88 to 101, average 96. L Lot: Range 87 to 93, aver- 
age 90. 


Condition: C. Lot: Generally fresh, crisp, firm and mostly green color. 
Range 2 to 38% per sample, average 17% turning red. Decay 
ranges 2 to 4% per sample, average 3% affecting walls and 
calyxes. M-Lot: Mostly fresh, crisp and firm and generally green 
color. Average 6% turning red. Decay ranges 2 to 24%, average 
18% including 14% affecting walls and calyxes remainder stems. 
L-Lot: Decay ranges 16 to 76%, per sample, average 50% includ- 
ing 30% affecting walls and calyxes remainder stems. Generally 
green color. Average 7% turning red. Remainder fresh, crisp and 
firm. Each lot: Decay is generally Bacterial Soft Rot in various 
stages, mostly advance. 


Northwest Produce Co. complained to the broker by phone concerning 
the peppers at approximately 9:00 a.m., June 30, 1980. 

9. After arrival in St. Paul, Minnesota, on June 30, 1980, at the place 
of business of Spitzman Fruit Co. the 150 cartons of peppers sold to that 
company were federally inspected with the following results in relevant 


part: 

Hour: 12:50 P.M.; Applicant: Spitzman Fruit Co.; Address: St. Paul, Minnesota; 

Trailer Lic.: XXXXX; Kind: XXXXX; Where Inspected: Applicant’s warehouse 

Condition of 

Equipment: 

Products 

Inspected: Sweet Peppers in cartons printed “Louisiana Fresh Vegetables, 1- 
1/9 bu. Produce of U.S.A.” crayoned “L” or “XL” and various 


growers names. Applicant states 50 cartons “XL” and 100 cartons 


“T” 


Condition 
of Load: Stacked on pallets in cooler room 


Condition 
of Pack: Tight 


Temperature 

of Product: In various cartons 56° to 57°F 

Size: XXXXX 

Condition: Mostly fresh, crisp and firm. Generally green color. Average 1% 
turning red. Average 4% damage by bruises, scattered through 
pack. Decay from 9 to 48%, average 32% Bacterial Soft Rot in- 


C 


cluding 17% affecting stems, remainder in various stages affect- 


ing walls or calyxes. 
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Spitzman Fruit Co. complained to the broker by phone concerning the 
peppers at approximately 3:30 p.m., June 30, 1980. 

10. Respondent issued credit memoranda covering 64 cartons of 
peppers to its customers during the first week of July, 1980. 

11. Complainant has been paid the sum of $2,523.53 in connection 
with the peppers. 

12. An informal complaint was filed on September 10, 1980, which 
was within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Respondent accepted the subject peppers and thus became liable to 
complainant for the full purchase price thereof less any damages result- 
ing from any breach of contract on the part of complainant proven by re- 
spondent. The burden of proving both the breach and the damages flow- 
ing therefrom rests upon respondent. 

It is clear that, as respondent contends, the decay present in the 
peppers as shown by the federal inspection taken on the day of arrival 
was excessive. However, complainant contends that the excessive decay 
was due to abnormal transportation conditions and that the presence of 
such conditions voids the warranty of suitable shipping condition which 
would otherwise be applicable to the peppers. Complainant points to a 
number of federal inspections made at shipping point in Louisiana 
which show the peppers covered by such inspection reports as grading 
U.S. No. 1 and U.S. No. 2. Complainant also alleges that the U.S. No. 2 
peppers were sold to a food chain and that only U.S. No. 1 peppers were 
sold to respondent and to the other receivers in the Minneapolis-St. Paul 
area. However, there is nothing on the face of these inspection certifi- 
cates which shows that the peppers covered by such certificates are the 
same as the peppers which were shipped to respondent and the other re- 
ceivers. In any event a destination inspection takes precedence over a 
shipping point inspection as to condition. Harvest Fresh Produce, Inc. v. 
Clark-Ehre Produce Co., 39 A.D. 703 (1980). 

The peppers shipped to respondent were shown by the federal inspec- 
tion taken at respondent’s warehouse on the day of arrival to have an 
average of 26 percent bacterial soft rot with a range of decay from three 
to 60 percent. The other receivers also had their peppers federally in- 
spected on the day of arrival and one of these, that pertaining to H. 
Brooks and Co., took place on the truck. Such inspections show com- 
parable amounts of decay in most of the peppers and in some cases show 
considerably more decay than in the peppers shipped to respondent. 
Complainant, however, asserts that he did not breach the warranty of 
suitable shipping condition because the temperatures shown on the var- 
ious inspection reports at destination were in excess of the recom- 
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mended 45 to 50 degree carrying temperature for peppers.’ There are, 
however, several factors which, in varying degrees, lead us to the con- 
clusion that in spite of the temperatures shown on the inspections at 
destination, complainant breached the warranty of suitable shipping 
condition. 

First, complainant admits that 150 out of the total of 1,274 containers 
of peppers loaded on the truck were not precooled. While the failure to 
precool these peppers was not in accordance with good shipping prac- 
tices we do not believe that failure to precool such a small percentage of 
the load had a major impact on the condition of the total load of peppers 
on arrival. 

Second, we note that one lot containing 100 cartons of small green 
peppers shipped to Northwest Produce Co. in Minneapolis contained an 
average of only three percent decay. Similarly, a lot of undetermined 
size shipped to Continental Minnesota contained an average of only four 
percent decay. It is possible, of course, that one lot of a commodity on a 
truck may have such a high keeping quality as to make good delivery in 
spite of the presence of abnormal transit conditions, whereas other lots 
of the same commodity on the same truck, which are of lower keeping 
quality, will be abnormally deteriorated due to the same abnormal tran- 
sit conditions but would not have been abnormally deteriorated had 
transit conditions been normal. However, the comparatively low decay 
in the two lots of peppers on the subject truck is a factor to be con- 
sidered, along with all the other circumstances of the case, and a factor 
which points toward the conclusion that the excessive decay in the re- 
maining peppers was not caused by abnormal transportation. See 
Florance Distributing Co., Inc. v. Dick Williams Brokerage Co., Inc., 33 
A.D. 1845 (1974). The most important consideration, however, has to do 
with the length of time the peppers were in transit coupled with the de- 
gree of decay and temperatures applicable to the peppers. The transit 
time between shipping point in Louisiana and the destination of the 
peppers in Minnesota was only approximately two and one half days. 
The temperatures shown by the federal inspections at destination are 
simply not high enough to account for the extreme amounts of decay 
present in the subject peppers. We find that complainant breached the 
warranty of suitable shipping condition. 


1. Abnormal transportation service or condition voids the warranty of suitable shipping 
conditions applicable in f.o.b. sales (see 7 CFR 46.43 (i) and (j) ), unless the abnormal de- 
terioration found at destination is of such a nature or extent that it could not have been 
caused or substantially aggravated by the facility transportation. See Inter Harvest, Inc., 
v. Vegetable Market of Cleveland, Inc., 34 A.D. 697 (1975) and Sanbon Packing Co. v. 
Spada Distributing Co., Inc., 28 A.D. 230 (1969). 
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The Uniform Commercial Code Section 2-714 provides, in relevant 
part, that: 


(1) Where the buyer has accepted goods and given noti- 
fication ... he may recover as damages for any noncon- 
formity of tender the loss resulting in the ordinary course 
of events from the seller’s breach as determined in any 
manner which is reasonable. 


(2) The measure of damages for breach of warranty is the 
difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have 
had if they had been as warranted, unless special circum- 
stances show proximate damages in a different amount. 


Respondent failed to submit an accounting relative to the peppers 
which it received from complainant. Thus, we have no way of knowing 
the resale price of such peppers or the dates of resale. Respondent’s 
counterclaim is for a repacking fee of 75¢ per bushel for the 391 bushels 
of peppers or $293.00. In view of the amount of decay present in the 
peppers, we find that it was reasonable for respondent to incur such an 
expense. Respondent submitted credit memos showing the refund of the 
purchase price of 64 cartons of the peppers. In addition, there was 
another credit memo showing no charge for peppers sold to “Cub Foods” 
on July 5, 1980, however, the number of peppers sold to “Cub Foods” 
and covered by such invoice has been marked through and it is impos- 
sible to tell either the number of cartons or the total price covering such 
peppers. Respondent, in remitting for the peppers which it accepted, de- 
ducted a flat 30 percent of the purchase price plus other charges or 
$1,290.97. This is not in accord with the preferred method of assessing 
damages and we will not allow the full amount of such deduction. How- 
ever, the 64 cartons of peppers for which respondent submitted credit 
memos amount to approximately 16 percent of the peppers shipped and 
considering that the decay ranged up to 60% with an average of 26%, 
mostly in advanced stages, we find that it is reasonable to allow respond- 
ent 26% of the delivered cost relative to the peppers or $1,092.85.” The 
total f.o.b. price of the peppers was $3,814.50. Of this amount, com- 
plainant has already been paid $2,523.53 which leaves a balance due on 
the full purchase price of $1,290.97. Respondent’s allow- 


2. See Elggren & Sons v. Wood Co., 11 A.D. 1032 (1952). Note that in the present case 
we have not reduced the average decay by what would be considered the maximum per- 
centage of decay allowable for good delivery (as was done in Elggren & Sons) because the 
large amount of decay present in the subject peppers would be expected to cause additional 
loss due to leakage. 
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able damages consist of $1,092.85 mentioned above plus the $293.00 re- 
packing fee or a total of $1,385.85. This amount exceeds the balance due 
on the purchase price by $94.88, which amount should be awarded to re- 
spondent on its counterclaim. Complainant’s failure to pay respondent 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to respondent with interest. The complaint should be 
dismissed. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order complainant shall pay to re- 
spondent, as reparation, $94.88 with interest thereon at the rate of 13 
percent per annum from July 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,228) 


SALINAS MARKETING COOPERATIVE v. TOM LANGE Co., INC. PACA 
Docket No. 2-5810. Decided January 21, 1982. 


Acceptance, by unloading—Transit conditions, abnormal—Warranty of 
suitable shipping condition, not applicable—Liability for purchase 
price—Counterclaim, dismissed 


Where respondent accepted the subject cauliflower and failed to prove a breach of war- 
ranty by complainant, respondent is liable to complainant the full purchase price of 
the cauliflower. Since respondent’s counterclaim arises out of the alleged breach by 
complainant, the counterclaim is dismissed. 


George S. Whitten, Presiding Officer. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $990.00 in connection with the shipment of a partial 
truckload of cauliflower in interstate commerce. 
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A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant and including a counter- 
claim in the amount of $320.00 arising out of the same transaction. 
Complainant filed a reply to the counterclaim denying any liability 
thereunder. 

The amount claimed in neither the formal complaint nor counterclaim 
exceeds $3,000.00 and therefore the shortened procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements. Complainant filed an 
opening statement. Respondent did not file an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Marketing Cooperative, is a corporation 
whose address is P.O. Box 3860, Salinas, California. At the time of the 
transaction involved herein complainant was licensed under the Act. 

2. Respondent, Tom Lange Co., Inc., is a corporation whose address is 
1604 South Fifth Street, Springfield, Illinois. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about September 2, 1980, complainant sold and shipped to 
respondent 150 cartons of Stately brand cauliflower, size 12, at $6.00 
per carton plus 60 cents per carton cooling, for a total invoice price of 
$990.00 f.o.b. The cauliflower was loaded on the truck as 9:20 a.m. on 
September 2, 1980, for shipment to respondent’s customer in Elizabeth- 
town, Kentucky. The bill of lading stated that the pulp temperature of 
the cauliflower was 38° when loaded and in addition stated that the 
temperature range to be maintained was a low of 36° and a high of 38°. 

4, The truck pickup up other commodities from other shippers on Sep- 
tember 2, 1980, and at the place of business of Mort Brown, Inc., on Sep- 
tember 2, a Ryan recorder was put on the truck. On September 3, 1980, 
the truck picked up a load of peaches and a load of Thompson seedless 
grapes from two shippers in Reedley, California. 

5. The Ryan temperature recorder tape shows a temperature of just 
under 40° for the first approximately six hours, with a rise to 50° by the 
tenth hour, and a decline to 40° by approximately the fourteenth hour. 
The tape continues to show a temperature of 40° to 42° until approxi- 
mately the seventy-third hour, at which time the temperature rises pre- 
cipitously from 40° to approximately 49° where the temperature line on 
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the tape abruptly ends with no further temperature being recorded by 
the tape. 

6. The truck arrived in Elizabethtown, Kentucky, on the evening of 
September 7, 1980, and on September 8, 1980, at 9:50 a.m., at the place 
of business of Owen Produce, a lot inspection was made of produce 
which had been unloaded from the truck and which revealed in relevant 
part as follows: 


Condition 
of Load: Each lot: Stacked in warehouse cooler at above location. 


Condition 
of Pack: Grape lot: Well filled, stem-up pack. Pepper and Peach lots each: 
Well filled. Cauliflower lot: Tight. 


Temperature 
of Product: Each lot: At various locations 52F. 


Size: Grape lot: Bunches and berries mostly medium, some small. 
Bunches with undersize berries within tolerance. Pepper lot: Gen- 
erally ranges from 3 to 4-1/4 inches, in diameter and length 
mostly 3-1/4 to 3-3/4 inches. No undersize. Cauliflower lot: 
Generally ranges from 6 to 9 inches in diameter. No undersize. 
Peach lot: Fairly uniform. 


Quality: Grape lot: clean, well developed bunches, generally well filled 
and compact, mostly light green, some amber color. Grade defects 
within tolerance. Pepper lot: Mature, clean and well to fairly well 
shaped. Grade defects average 3% sunscald. Cauliflower lot: 
Curds clean. Jacket leaves clean and closely trimmed. Grade de- 
fects average 2% mechanical damage. Peach lot: Mature, clean 
and generally well formed. Generally 5 to 65% of surface blushed 
pink or red color. Grade defects average 3% insect damage and 
misshapen. 


Condition: Grape lot: Berries generally firm and firmly attached to cap 
stems. Ranges from 4 to 12%, average 8% shattered berries. 
Stems mostly strong and green, some turning brown. Average 2% 
serious damage by soft and discolored berries. Less than 1% de- 
cay. Pepper lot: Generally good green color. Average 2% turning 
red. Average 2% damage by bruising scattered throughout pack. 
Decay ranges from 28 to 56%, average 43% bacterial Soft Rot, 
mostly in advanced, some in early stages, including 2% affecting 
stems only, remainder affecting calyxes and/or pepper walls. Re- 
mainder stock: Fresh and firm. Cauliflower lot: Jacket leaves 
fresh and green. Decay ranges from 8 to 11 heads per carton, 
average 79% bacterial Soft Rot, mostly in advanced, some in 
early stages, affecting curds. Remainder stock: Curds White to 
creamy White and compact. Peach lot: Mostly firm, some firm 
ripe. Ground color mostly turning yellow, some yellow. Average 
2% serious damage by shriveling. Ranges from 10 to 16%, aver- 
age 13% damage by bruising, including 2% serious damage and is 
scattered throughout pack affecting firm ripe fruit. Average 1% 
decay. 





206 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 203 

7. On September 8, 1980, a federal dump certificate was issued cover- 
ing the entire 150 cartons of cauliflower. 

8. No part of the purchase price of the subject cauliflower has been 
paid. 

9. An informal complaint was filed on December 15, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the purchase price of the 
150 cartons of cauliflower and alleges that respondent accepted such 
cauliflower on arrival at destination. Although respondent denies that it 
accepted the subject cauliflower it is evident from the federal inspection 
which was made of the cauliflower at the place of business of re- 
spondent’s customer that such cauliflower had been unloaded from the 
truck prior to the inspection, and such unloading constitutes an ac- 
ceptance. See Crown Orchard Co. v. Mid-Valley Prod. Corp., 34 A.D. 
1381 at 1385 (1975) and Conn & Scalise Co. v. Frank J. Crivella & Co.., 
20 A.D. 415 (1961). 

It is obvious from the federal inspection made of the cauliflower at 
destination that the cauliflower was abnormally deteriorated due to the 
extreme amount of bacterial soft rot present in the curds. The regula- 
tions (7 CFR 46.43 (i) & (j) ) provide that in an f.o.b. sale there is a war- 
ranty that the produce is put on board the agency of transportation at 
shipping point in suitable shipping condition, and that the buyer as- 
sumes all risk of damage and delay in transit not caused by the seller ir- 
respective of how the shipment is billed. The term “suitable shipping 
condition” is defined as meaning that the commodity at time of billing, 
is in a condition, which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the 
parties. Since the amount of deterioration in the cauliflower was clearly 
abnormal, the only question for consideration here is whether trans- 
portation services and conditions were normal. Complainant alleges that 
according to the Ryan tape the truck must have arrived at destination 
after only three days in transit, and complains that the subsequent in- 
spection on September 8, must have taken place three days after arrival 
and therefore would not reflect the condition of the commodity at time 
of arrival. Alternatively, complainant maintains that if the truck did ar- 
rive on Sunday evening as respondent claims then the time in transit, 
being five days after shipment, is abnormal thus voiding the warranty of 
suitable shipping condition. Respondent maintains that the transit time 
was only from Wednesday, the third of September until Sunday, the 
seventh of September, and that such time is not unusual. However, we 
do not believe that the extra day spent by the truck picking up other 
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commodities in California can be chargeable to complainant. A more se- 
rious difficulty, in our opinion, is the lack of any temperature record for 
the commodity from the third day until the sixth day on which the com- 
modity was inspected and found to have pulp temperatures of 52°F. The 
last reading on the Ryan recorder, showing a precipitous rise in tempera- 
ture from 40° to 49° where the temperature line ended, is suggestive of 
the fact that the transit temperature during the latter three days may 
have been 50° or higher. In any event, even the 40° temperature re- 
corded by the Ryan recorder during the first one-half of the transit pe- 
riod is not the ideal temperature for the transportation of cauliflower. 
The publication Protecting Perishable Foods During Transport by Motor 
Truck, Agriculture Handbook No. 105, U.S. Department of Agriculture, 
states that the desired transit temperature for cauliflower is 32°F. The 
publication further states that “the rots and decays that attack cauli- 
flower in transit are controlled or retarded when temperatures are held 
below 40°F. The publication Protection of Rail Shipments of Fruits and 
Vegetables, Agriculture Handbook No. 195, U.S. Department of Agri- 
culture, states that “principle decays in transit are bacterial soft rot of 
the curd and leaves and brown rot (Alternaria). . . .Temperatures below 
40°F will control bacterial soft rot and retard the other decays.” We con- 
clude from all of the evidence that transportation service and conditions 
were abnormal. Accordingly, the warranty of suitable shipping condi- 
tion is not applicable. 

Since respondent accepted the subject cauliflower and has failed to 
prove a breach of warranty on the part of complainant, respondent is li- 
able to complainant for the full purchase price of the cauliflower or 
$990.00. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. Respondent’s counterclaim, since it arises 
out of the alleged breach by complainant, should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $990.00, with interest thereon at the rate of 
13 percent per annum from October 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 21,229) 


MAX FROSTEG d/b/a THE BULL FROSTEG CO. v. FRANCES SALADINO and 
JOE SALADINO d/b/a C. SALADINO AND SON. PACA Docket No. 
2-5899. Order issued January 18, 1982. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $23,539.90 in connection with ship- 
ments of tomatoes in interstate commerce. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, ad- 
mitting the material allegations of the complaint, including the indebt- 
edness claimed by complainant. Accordingly, the issuance of an order 
without further procedure is appropriate, pursuant to section 47.8 (d) of 
the Rules of Practice (7 CFR 47.9 (d) ). 

Complainant, Max Frosteg is an individual doing business as The Bull 
Frosteg Co., whose address is P.O. Box 109, Pelham, Georgia 31779. Re- 
spondent, C. Saladino and Son, is a partnership consisting of Frances 
Saladino and Joe Saladino, whose address is 2737 Beach Street, Tampa, 
Florida 33605. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 
U.S.C. 499b) and have resulted in damages to complainant of 
$23,539.90. Accordingly, within 30 days from the date of this order, re- 
spondent shall pay to complainant, as reparation, $23,539.90, with in- 
terest thereon at the rate of 13 percent per annum from July 1, 1981, 
until paid. 

Copies of this order shall be served upon the parties. 
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MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDERS OF DISMISSAL 
(No. 21,230) 


RUSSELL W. ALLEN v. NEW ENGLAND FARMS, INC. PACA Docket No. 
2-5647. Order issued January 4, 1982. Settlement between the 
parties, complaint dismissed with prejudice. 


(No. 21,231) 


WEST COAST PRODUCE SALES, INC. v. J & J DISTRIBUTING COM- 
PANY. PACA Docket No. 2-5770. Order issued January 5, 
1982. Respondent tendered check to complainant in full settle- 
ment, complainant authorized dismissal of complaint. 


STAY ORDER 
(No. 21,232) 


EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, INc. PACA Dock- 
et No. 2-5806. Order issued January 18, 1982. Proceeding 
stayed pending bankruptcy proceeding. 


ORDER UPON RECONSIDERATION 
(No. 21, 233) 


HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL CO., 
INC. PACA Docket No. 2-5528. Order issued January 18, 
1982. Complainant’s petition is without merit, and order is sup- 
ported by the evidence and by the law applicable thereto. Accord- 
ingly, complainant’s petition is hereby dismissed, and the order of 
October 13, 1981, is hereby reinstated. 
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REPARATION DEFAULT DECISIONS-(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(No. 21,234) 


ACE TOMATO Co. INC. v. PRECIOSA PACKING HOUSE INC. PACA Dock- 
et No. RD-81-341. Reparation of $14,418.40 with 13 percent 
interest from July 1, 1981, awarded complainant against respond- 
ent in order issued January 21, 1982. 


(No. 21,235) 


JERRY PEPELIS d/b/a JERRY PEPELIS PACKING CO. v. CARL D. NIELSEN 
and LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE 
Co. PACA Docket No. RD-81-340. Reparation of $1,255.50 
with 13 percent interest from May 1, 1981, awarded complainant 
against respondent in order issued January 21, 1982. 


(No. 21,236) 


SOUTH FLORIDA GROWERS ASSOCIATION, INC. v. THE CONNECTICUT CEL- 
ERY Co. PACA Docket No. RD-81-339. Reparation of 
$1,902.00 with 13 percent interest from May 1, 1981, awarded 
complainant against respondent in order issued January 21, 1982. 


(No. 21,237) 


WESTERN GROWERS DISTRIBUTORS, INC. v. GERALD O. NEWGARD d/b/a 
METROPOLITAN SALAD & PRODUCE. PACA Docket No. RD-81- 
345. Reparation of $7,985.20 with 13 percent interest from 
February 1, 1981, awarded complainant against respondent in or- 
der issued January 22, 1982. 


(No. 21,238) 


HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA Docket 
No. RD-81-344. Reparation of $3,180.00 with 13 percent inter- 
est from February 1, 1981, awarded complainant against respond- 
ent in order issued January 22, 1982. 


(No. 21,239) 


ROYAL FRUIT COMPANY v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. RD-81-343. Reparation of $17,434.75 with 13 percent in- 
terest from November 1, 1980, awarded complainant against re- 
spondent in order issued January 22, 1982. 
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(No. 21,240) 


MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED POTATOES. PACA Docket No. RD-81-342. Repara- 
tion of $11,153.78 with 13 percent interest from March 1, 1981, 
awarded complainant against respondent in order issued January 
22, 1982. 


(No. 21,241) 


HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. NIELSEN 
d/b/a NIELSEN PRODUCE CO. PACA Docket No. RD-81-349. 
Reparation of $13,222.50 with 13 percent interest from June 1, 
1981, awarded complainant against respondent in order issued Jan- 
uary 25, 1982. 


(No. 21,242) 


RICHFIELD PACKING CO., INC. v. NIELSEN PRODUCECO. PACA Docket 
No. RD-81-348. Reparation of $27,222.50 with 13 percent in- 
terest from July 1, 1981, awarded complainant against respondent 
in order issued January 25, 1982. 


(No. 21,243) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE COMPANY v. DAVID L. 
ANTHONY d/b/a TRI STATE BROKERAGE. PACA Docket No. 
RD-81-347. Reparation of $1,700.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued January 25, 1982. 


(No. 21,244) 


MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE DISTRIBUTORS 
uv. ROBERT A. FER WERDA d/b/a FOUR SEASONS WHOLESALE PRO- 
DUCE. PACA Docket No. RD-81-346. Reparation of 
$4,563.70 with 13 percent interest from May 1, 1981, awarded 
complainant against respondent in order issued January 25, 1982. 


(No. 21,245) 


GEORGE ARAKELIAN FARMS INC. v. SINGH PRODUCE OF NEW MEXIco INC. 
altia ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-81-353. Reparation of $1,995.00 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in or- 
der issued January 26, 1982. 
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(No. 21,246) 


FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-352. Reparation of $2,232.00 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in or- 
der issued January 26, 1982. 


(No. 21,247) 


FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. NIELSEN 
d/bla NIELSEN PRODUCE CoO. PACA Docket No. RD-81-351. 
Reparation of $9,260.05 with 13 percent interest from July 1, 
1981, awarded complainant against respondent in order issued Jan- 
uary 26, 1982. 


(No. 21,248) 


BuD ANTLE INC. v. NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-350. Reparation of $10,107.30 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in or- 
der issued January 26, 1982. 


(No. 21,249) 


SWEETHEART FRUIT & MELON GARDENS v. CHARLES BERTOLINO TRUCK- 
ING & PRODUCEINC. PACA Docket No. RD-81-358. —_ Repara- 
tion of $7,176.43 with 13 percent interest from October 1, 1980, 
awarded complainant against respondent in order issued January 
27, 1982. 


(No. 21,250) 


WEST COAST PRODUCE COMPANY INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-81-356. Reparation of $5,917.00 
with 13 percent interest from May 1, 1981, awarded complainant 
against respondent in order issued January 27, 1982. 


(No. 21,251) 


MEYER TOMATOES v. PETE SINGH PROD. INC. PACA Docket No. 
RD-81-355. Reparation of $4,236.00 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued January 27, 1982. 
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(No. 21,252) 


DAVE WALSH CoO. OF SALINAS, INC. v. NORTH AMERICAN PRODUCE DIS- 
TRIBUTORS INC. PACA Docket No. RD-81-354. Reparation 
of $21,818.20 with 13 percent interest from December 1, 1980, 


awarded complainant against respondent in order issued January 
27, 1982. 


(No. 21,253) 


COOK SALES COMPANY v. JAMES H. MCGUYRT d/b/a MCGUYRT PRODUCE 
Co. PACA Docket No. RD-81-362. Reparation of $2,188.25 
with 13 percent interest from June 1, 1981, awarded complainant 
against respondent in order issued January 28, 1982. 


(No. 21,254) 


SANTO TOMAS PRODUCE ASSOCIATION v. TOMMIES CELLO-PAK, INC. 
PACA Docket No. RD-81-361. Reparation of $4,788.00 with 13 
percent interest from June 1, 1981, awarded complainant against 
respondent in order issued January 28, 1982. 


(No. 21,255) 


SIGMA PRODUCE Co. INC. v. NIELSEN PRODUCECO. PACA Docket No. 
RD-81-360. Reparation of $2,305.80 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in 
order issued January 28, 1982. 


(No. 21,256) 


BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Docket No. 
RD-81-359. Reparation of $77,275.50 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued January 28, 1982. 


(No. 21,257) 


WEST COAST PRODUCE SALES INC. v. NORTH AMERICAN PRODUCE DIS- 
TRIBUTORS, INC. PACA Docket No. RD-81-363. Reparation 
of $35,845.50 with 13 percent interest from September 1, 1980, 


awarded complainant against respondent in order issued January 
29, 1982. 
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(No. 21,258) 


Srx L’S PACKING COMPANY, INC. v. TRIPLE A TOMATO, INC. PACA 
Docket No. RD-81-365. Reparation of $16,448.00 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued January 29, 1982. 


(No. 21,259) 


SEABROOK BROTHERS & SONS INC. v. T.J.L. ENTERPRISES INC. PACA 
Docket No. RD-81-366. Reparation of $4,560.00 with 13 per- 
cent interest from June 1, 1981, awarded complainant against re- 
spondent in order issued January 29, 1982. 


MISCELLANEOUS REPARATION DEFAULT-(RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,260) 


AMERI-CAL PRODUCE, INC. v. J. R. BROOKS & SON, INC. PACA Docket 
No. RD-81-334. Order issued January 4, 1982. 


DEFAULT ORDER AND ORDER DENYING 
PETITION TO REOPEN AFTER DEFAULT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in connection with a transaction or transactions involving a 
perishable agricultural commodity or commodities in interstate or for- 
eign commerce. A copy of the formal complaint was served upon re- 
spondent and respondent has not filed an answer thereto. However, re- 
spondent filed a petition to reopen after default on December 7, 1981, 
claiming that someone in its employ had signed for the complaint but, as 
they were unable to determine who signed for it, they were unable to lo- 
cate it. 

Pursuant to section 47.25(e) of the Rules of Practice (7 CFR 
47.25 (e) ), a default in filing an answer can only be set aside upon timely 
motion for good reason shown. Respondent, by its own admission re- 
ceived the complaint. It has therefore not shown good reason why the de- 
fault should be set aside. Accordingly, respondent’s petition to reopen af- 
ter default is denied. The issuance of an order without further procedure 
is therefore appropriate pursuant to section 47.8 (d) of the Rules of Prac- 
tice (7 CFR 47.8 (d) ). 
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Complainant, Ameri-Cal Produce, Inc., is a corporation whose address 
is 1570 The Alameda, Suite 103, San Jose, California 95126. Respond- 
ent, J. R. Brooks & Son Inc., is a corporation whose address is P.O. Box 
9, Homestead, Florida 33030. 

Respondent was licensed or was subject to license under the Act at the 
time of the transaction or transactions involved herein. The facts alleged 
in the formal complaint are hereby adopted as the findings of fact of this 
order and constitute a violation or violations by respondent of section 2 
of the Act (7 U.S.C. 499b). Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, the 
amount stated below, which we find to be the amount of damages to 
which complainant is entitled as a result of the violation or violations 
found hereir., with interest thereon at the rate of 13 percent per annum 
from the following date, until paid. 

REPARATION AWARD: $18,086.37, with interest thereon from De- 
cember 1, 1980. 

Copies hereof shall be served upon the parties. 


(No. 21,261) 


BOSTON TOMATO Co., INC. v. COLLEY Woops, INc. PACA Docket No. 
RD-81-231. Order issued January 4, 1982. 


ORDER DENYING PETITION TO 
REOPEN AFTER DEFAULT AND VACATING STAY ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on September 10, 1981 awarding reparation to the complain- 
ant in the amount of $29,348.00. By letter received October 5, 1981, re- 
spondent moved that this matter be reopened after default claiming that 
it was laboring under the mistaken belief that this matter was to be set- 
tled out of court. A Stay Order was issued on October 22, 1981. 

Complainant, upon whom the petition to reopen was served, filed a re- 
sponse in opposition to that petition. Complainant contends that service 
of the formal complaint on respondent (which occurred on July 9, 1981) 
was sufficient to correct any erroneous assumption of respondent’s that 
the matter would be settled out of court. 

Under section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ), a de- 
fault can be set aside only upon timely motion for good reason shown. 
We agree with complainant that service of the formal complaint should 
have been sufficient to correct any mistaken assumption of respondent 
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regarding the pendency of this matter. We therefore find that respond- 
ent has failed to show good reason why its default should be set aside; 
therefore respondent’s petition to reopen is denied. 

The Stay Order of October 22, 1981 is hereby vacated. Respondent 
shall pay to complainant as reparation the amount specified in the De- 
fault Order of September 10, 1981 within 30 days after the date of this 
order. 

Copies of this order shall be served on the parties. 


(No. 21,262) 


MANA-HILL PACKING CO., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. RD-81-169. Order issued January 4, 
1982. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and al- 


low the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25 (e) ). 

The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the notion should be 
granted. Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790 
(1957). Accordingly, respondent’s default in the filing of an answer is set 
aside and the proposed answer submitted by respondent is hereby 
ordered filed. 


STAY ORDER 
(No. 21,263) 


NICK SLOANE FRUIT & PRODUCE DISTRIBUTOR v. PRECIOSA PACKING 
HOousg, INC. PACA Docket No. RD-81-303. Order issued Janu- 
ary 18, 1982. Proceeding stayed pending the filing of complain- 
ant’s answer to respondent’s petition to reopen after default. 
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